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CHAP. XI. 


5 or THE iNFLUENCE OF CHRISTIANITY, AND TY 
ECCLESIASTICAL eee. 


Tun Law of Nations * fonnded in a great 
meaſure upon the ſyſtems of morality, good or had, 
purſued by certain ſets or claſſes of people; and Re- 
ligion being every where the ground-work of the mo- 
rality obſeryed, the Chriſtian religion, as we have 
mentioned in a former chapter, (a) may be ſuppoſed, 
not merely to influence, buc to be the chief guide of 
the chriſtian law of nations. 

It certainly has had fo powerful an effe&- upon it, 
that wherever it has exiſted, it has gone the fartheſt 
of all cauſes to introduce notions of humanity and 
true juſtice into the maxims of the world. The 
great proof of which is, that if we compare the con- 
duct of CRISTIAN nations, with that of nations 


See Chap 9 
Vor. II. B proſeſſing 
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| prokſing any other religion (whatever may be tler 


ſtages of improvement, or in whatever æra of their 
glory,) the reſult I believe will be uniform and uni- 
3 Al, that the e be — — over the other 
for regularity, equity, and benevolence. In making 
the compartſon, it would be unfair to bring into the 
account, any of thoſe nations that are ſtilt approach- 
ing to a ſtate of nature. I paſs: by therefore all 
people who” may yet be denominated favage, and 


refer for the ſake of greater accuracy, to the moſt 


eminent alone of the nations of antiquity, and of 


the 'moderns who live under a perſuaſion different 


Twas. oh tk bo ; 

The Greeks under the æras of Pxzzrcizs, 
SocRATEs, EPAMINONDAS, and Acxsitaus; and 
the Romans, under the reign of AvcvsTus, (which 
for poliſh and refinement has become proverbial, 


bad advanced, I believe it will be owned, to their 
* Socrartxs and CreERO would alone be ſafficient to 


prove it. Yet we need only refer to the ſlight ſketch 
already given of their maxims with reſpe& to their 


' Intercourfe with foreigners,” (5) to be convinced of 


F 


their backwardnefs in the know 
nations confidered as a ſcience.” 


If commerce and the acquiſition of riches, by vi- 
fiting every nation in the known world, could con- 


duce to perfection in this law, the Carilagimans 


promiſed fair to be, in this reſpect, the moſt perfect 


people of antiquity. The favageneſs, rapacity, and 


injaſtice however, of every kind, which marked 
their conduct towards all foreign nations, are too 


P 


well known to detain us longer upon them. .” 
If we look to the Mahometan and Turkiſh nations, 


(though their power has been equal to the greateſt, 
and their Empire of conſiderable duration,) their 


8 (3) Chap. VI. | 


ledge of the law of 
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5 1 and barbarity repreſs all examination, and 


| they have, received .any. improvement fince the 
days when they firſt ſet toot in Europe, it is proba». 
bly from their cogneRtion with people rafeſing the 
very religion which they moſt te and deſpiſe. 
The ſame inferiority in this ſort of conduct, is to 


be found even among the CuIxIsk, fo. famed for 


inence in every other branch of knowledge, and 
he ſcience 15 morals itſelf. Their wars oc 
ways been carried on with Eaſtern barbarity, and 
their known laws againſt flrangers would alone de- 
monſtrate the point. r 

Among the CxzisTIANs. on the other hand, 
every thing is conducted, or at leaſt enjoined, by 
received and general laws, upon principles of the 
moſt extenſive humanity and the moſt regular juſtice. 
UL am aware that this was by no means the caſe. 
during the centuries before us, of which the picture 
of manners. brought forward in a former chapter, 


(e) is a ſufficient proof; and as CanlerIanity bad 


then been long known in the world, it may fairly be. 
aſked, of ys, if the precepts which it holds forth, 


are the chief cauſes. of that begevolent and equal. 


nne which -the modem nations pride them- 
ſelves, how it came to paſs. that during all the ages 


that have been mentioned, its eſſecis were not more 


viſible upon the cuſtoms of mankinddd z? 

The anſwer is to be drawn. partly from circum- i 
ſtances in the hiſtory of Wa partly from the re- 
moteneſs which is often to be obſerved. between 
cauſe and effect, More than three, hundred, years. 
paſſed on, before it was poſſible for Cax187ianity, 
to interpoſe with effect 10 the laws. of the world; 
thoſe 0 had the power of making laws, havipg. 
been ſo far from adopting its precepts, that it became 
the object of their. moſt violent perſecutions, Fot 


. | B 2 ; four. 
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four hundred years afterwards, Europe was torn to 
pieces by the rage of different races of barbarians, 
who preſſed upon one another too faſt to allow any 
time'for the milder doctrines of peace to take effect, 
and who moſt of them profeſſed a religion whoſe 
precepts were the very reverſe of thoſe of Cizisrt- 
AniTY. The undulations of that ſtorm remained 
long after, and the cortuptions, the degeneracy; and 
diflentions of the Church, prevented it from fulfil 
oy ub even when order had been reftored. 
_ "The Volume of duty however laid before us by 
Caxrsr, continued always the ſame'; and whoever 
conſulted it even in the dark interpretations which 
ambition. or avarice, ſuperſtition or ignorance, but 
too often put upon it, found benefit from it in the 
end. Its progreſs, though perpetually interrupted, 
was finally certain, and mankind at length enjoy, 
what was intended for them long age. 
Let no one here ſay with too great confidence, 
that the order now eſtabliſhed in the Law, is owing 
to extraneous cauſes; to the natural tendency of men 
towards improvement; the eftabhſhment of govern- 
ment; the extenſion of commerce; or 'the progreſs 
of the ſciences. | Theſe can no doubt do much; but 
could they of themſelves alone have reformed the 
Law of Nations, the Sets of People we have juſt 
mentioned, would have preſented us with a Code of 
maxims, and a practical conduct, far different from 
that which we have been able to diſcover, even at 
the very higbeſt points of their refinement. Beſides, 
nations, with one or two exceptions, have for the 
moſt part dated their progreſs in banter þ from the 
epoch of their converhon ; and in the hi of the 
cortuptions of the church itſelf, it is conſpicuous, 
that morality has been at its loweſt ebb, when the 
church was moſt abandoned to worldly affairs, or 
' moſt corrupted by Bigotry and Superſtition. The . 
.progreſs of mankind however went on in all other 
9 points, 


12 © * * * 
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points, notwithſtanding their depraved notion. of 
chriſtianity, had it alſo gone on in the ſcience of 


morals, the argument would ald be fairly d 

An example of the truth of theſe oF ations is 
but too near us both in time and place; ſox it ary 
been obvious, that the people of rance were led, 
| firſt to tolerate; and rl can to rejoice in the ſhocking 
crimes of their Convention, in almoſt exact mee 


tion as the latter was able to extinguiſh amon 
their ideas of religion. They afford us the — 45 alſc 
of the connection between morali ity and the Law of 
Nations, ſince the extinction of the one, was t 
fignal for thoſe: pretenſions and uſurpations, whi 

juſtly drove away their Ambaſſador from a reſpect- 
er Republic, (a) and called ap een part 
Europe to arms. 

Poſſibly it may be aud that, as according 10 
our own account, effects are long in [their production; 
if the ſyſtems of morality which have been given by 
the ancient Philoſophers of Greece and Rome; by 
Conrveivs, or Manyomzr, or BRAMA, contain 
principles which have an equal tendency with Chriſ. 
tianity tõ render their followers. more humane a 
| benevolent, the Law of Nations: is not 05 ſuperiourly 

obliged to that religion 

_  Admitting the fact for a moment, it will not affect 
che argument in queſtion,; which is confined to the 
ſimple circumſtance that Cbriſtianity has a/ready pro- 
duced a certain effect; and che mol! it can therefore 
amount to is, that the other ſyſtems, when practice 
ſhall kave accorded with them, will at ſome future pe- 
riod do that, which they have not yet done. 

The fact bowever does not warrant the fuppoſi- 
tion. It muſt be owned that we muſt always a low 
every. force to the ſpirit and genius of Copks or 
LAW; 10 if RE, or notions of 1 e 
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in nem, it will be fair to attribute a conſiderable por- ' 
tion of them to the people that could produce them, 
though their practice may be different from the 
theory. But the practice of the antient nations was 
ſo far from a violation, that it was an abſolute fulfit- 
ling of the law; nor were any of the inſtances of in- 


. juſtice that have been mentioned, not ſupported by 
the writings of Solon, and Ariſtotle; of Ulpian and 


Pomponius. (e) Theſe Codes, however, were com- 
poſed under whatever influence the precepts of the 
religions of the countries, ſuch as they were, could 
be ſuppoſed to have; and it would have been better 
for the world if the concurrence of fo many religions; 
in the praiſe” of whoſe toleration Mr. Gibbon has 
been ſo copious, could have produced a better effe& 
upon the codes of the Law of Nations then in exiſ- 
tence. However oppoſite might at firſt have been 


the conduct of men, they would at laſt have been 


improved, though by degrees almoſt inſenſible. 
Upon the whole then, even upon the ſuppoſition 
that we are not able to trace the effect of CHRIS T1- 


 ANITY upon the Law of Nations fiep by ſtep, and 


that men were over-· run with barbariſm long after 
their converſion; it is by no means conſequential 
that it has not in the end been the great cauſe of the. 
improvements witneſſed by later times; and although 
in examining its effects chronologically, we are 
bound to take notice of them under whatever form 
they preſent themſelves; whether in the immediate 
improvement cauſed by an attention to its principles 
in their purity; or in the ſtrange cuſtoms and maxims 
which aroſe out of their corruption ; ſtill ' the point 


holds firm, that if a particular ſet of morals begets a | 
particular Law of Nations, and thoſe morals ema- 


nate almoſt always from religion, the difference be- 
tween the Law of Nations profeſſed by the Cazis- 


(%) See Chap. VI. 


IAN 
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- T14aN Republic, and that profeſſed by other claſſes 
of people, muſt ultimately have been owing to che 
CaxrsTIAN Religion. 

Theſe obſervations being premiſed, we mall pro- 
ceed to take notice of every effec upon the law be-. 
fore us, which we think can in any wile be attributed 
to the influence of CaRIsTIANITY, or its Eſtabliſh» 
ments; whether they were well or ill directed; whe- 
ther they enlarged or corrupted the mind; whether 
they were the inſtruments of good or evil. 

One of the firſt and beſt of its effects, Way. to 
ſoften thoſe rugged.features which the manners of 
Europe had aſſumed from t the time of the irruptions 
of the Barbarians. 

Behold, ſays Anas of 8 (ſpeaking of. 
Deamark) this piratical people, who formerly depo- 


pulated the entire provinces of Gaul and Germany, 


now content within their own boundaries, and ſay- 
ing with the Apoſtle, We will ſet our affections on 
things above! old this country, formerly impoſ- 
fible to he viſited on account of its idolatrous wor- 
thip, now Jaying aſide its natural fury; liſtening to, 

the voice of the preachers of truth; aud after de- 
0 Fg 571 altars of damons, erecting thoſe ol 

rĩ 

Peur Bp pour la garde et cooſervation, ſays an 
old Treaty, de toutes Polices, Gouvernements, et 
Bien pablicy n'eſt rien plus utile, ni plus veceſſaire, 
que Paix, AmtT1s, et bon union par enſemble, qui 
ſont mer de tous biens et vertus, a caiſſe que le ſervice 
vin eft augments, &c. (g) 

We have ſeen in a former chapter, (h) the jealouſy. 
with which ſtrangers were viewed by many of. the 


90. Ecce populus ille . Se Brem. de 85 
41. 
( 2 eee Brabant, Middlebo 


des raiter ge A or 
(k) Chas. VIII 4d fin, 
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laws of the northern people; and the cruel rights 
pretended to againſt them, have already been the 
ſubject of our animadverſion. By ſtrangers; - I do. 
not here mean-thoſe perſons merely who were of the 
ſame ſtate, and chanced to be abſent from home; but 
foreigners, whoſe language and manners, and pro- 
bably the intereſts of whoſe country, rendered them 
ſuſpected, and who on that account, as we have ſeen, 
were often treated as if they were declared enemies. 
In this ſtate of things, the mild ſpirit of CHRISTI- 
AN1TY operated with conſiderable eſſect, in recom- 
mending and enforcing a better order of proceeding,;-: 
Exeluſive of the influence which it muſt be ſuppoſed 
to have had upon the breaſts of individuals, its dic- 
tales are often expreſsly mentioned as the foundation 
of many of the laws that were enacted to enforce the 
duties of hoſpitality... By a law of the Bavarians, 
preſerved in Lindenbrague, the care and ſafety of 
ſtrangers is enjoined on theé penalty of fourteen ſhil- 
lings. Deus nam dixit,” ſays the law, © peregri- 
* num et pauperem, non contriſtabis de rebus ſuis.” 
(i) By a law of the Hungarians, the lateneſs of 
whoſe converſion ( in the tenth, and not com- 
pleted till the thirteenth century) gives us opportunity 
to mark more immediately the effect of the new re- 
ligion, benevolence towards ſtrangers is enjoined for 
the ſake, and after the example of CHRRI T. 
Nam Dominus Virtutum, ipſe eſt Rex Regum. 
“ Jubeo, ut per omnia et in omnibus, pietate fultus, 
_ © non ſolum parentelæ et cognationi, vel principi- 
e bus, five ducibus, five divitibus, ſeu vieinis, et 
e incolis, fs propitus ; verum extraneis, et cunctis 
te ad te venientibus. Semper illud Domini, in luis 
* habens, exemplum, miſericordiam uolo et in facrife 
* cium.“ (k) 28, 4 eee 


(i) Lindenbr. 412. . 
0 Reſpub. et Stat. Hungar. 164. 
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So alſo 4" the eccleſiaſtical laws of the al” 
the Preſpyters of every pariſh are commanded to uſe 
their endeavours to inculcate the duties of hoſpita 
lity among their pariſhioners, to feed the hungry, = 
clothe the naked; vifit the prifons* and the fick, and x 
love and cheriffi ſtrangers as their brethren; in com- | 
Relig with the" Ke of the Founder of their | 
eligion. 0 * Men 
But orie of the moſt inden fleas which W 
Chriſtianity had upon the face of things, was in 0p. | 
poſing, aid with no-inconſiderable degree of power, | 
the forcible current of private war. The'umverfa-" 
lity and duration of this cuſtom has been amphy dif. 
cuſſed, and we have ſeen the atceffion;' force and re- 
gularity which it received from the ſeudal conſtitu- 
tions. Kings in vain endea vontedt to repreſs the evil 
by force. While evety family was in arms, the 
power of the Monarch was ſmall, and the quiet. 
voice of the civil tribunals could not be heard: It 
was then that the Church, fulfilling its duty, inter- 
poſed with effect, and the rugged licence of the 
times was made viſibly to Nau before the influence 
of the miniſters of religion. . 45 
All the codes of law had in teueren aſcribed to 
Car ISTIANITY the foundation of the moſt ſolemn 
duties they en joined. The wanton'effulzon of Chrif.* 
nap blood is forbidden by CHAXLRM AN expreſs- 
the various texts of 'ſcripture'that prohibir 
m . (1) and many of the Saxor laws contaip an” 
enumeration” of the virtues of a good Chriſtian; 
among which, to lite at peace with 128 8 et com. 


— - — 


mand as the moſt eminent. 


9 N ac docęat ut hoſpitales FIR ut aul e 
hominibus domam ſuam denegent. Leg. Eccles, ap, Wilk, 283. 
Eſurientibus cibum dare e ſitientibus potum, nudi 
operiendi fint, et infirmos, ac qui in carcere ſint Abe debemus; 
gt advenas excipere debemus uti dominus noſter, ipſe diccbat, Eg. 
"(ny Capitul, Carolom, Lib. g. Cap. 180. 
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Such indeed had been the ferocity of thoſe days, 
chat men purſued their violences even within the 
very walls of places copſecrated to prayer and hu- 
miljation; one of the firſt endeavours therefore of 
the Church, was to aboliſh this barbarous cuſtom ; 
aud hence throughout the codes of law among all the 
German nations, the Pax. Ecc.ss1z- makes ſo con- 
ſpicuous a figure. Among the Saxons in the ſouth of 
England, to fight within the body of a church, was 
puniſhed with the Joſs of all that the offender poſ- 
ſeſſed; and to fight to the death, was ſuppoſed to be 
abſolutely inexpiable. (2) How,” ſay the words 
of the law, can any man think in his mind, that 
* he can, approach the altar, and aſk a bleſſing of 
« the. miniſter of God, if immediately afterwards 
& he-is to become impious in word or deed ? We 
t have all one heavenly father, and one ſpiritual 
% mother, which is the Church, and therefore we 
te are all of us brethren. The peace of the Church 
< is the great peace to be cultivated by a chriſtian, 
and a chriſtian ought therefore to pay it the utmoſt 
% deference.” @) ben ee ee 
Such was the language of the Saxon Æthered, i 
the opening of the eleventh century: it was imitate 
by all other codes and puniſhments for breaches of 
the Pax Ecciss1s, ſometimes corporal, but gene- 
rally ,. pecuniary, were held out by the . Swedes, 
Danes, French, and Germans. (2) By the laws of 
the Friſians, a man who was involved even in a 
legal (q) feud, was to enjoy ſecurity in his own 
houſe, in the Church, and in going to it and return; 
$a) Wilk. > Sax. 2. | . 
pri 3 ap. eund. 122. MIN 
( Vide Leccenius, Leg. Civ. Suec. 301. Jus Danic. Lib. 
6. 63. The Capitularies are full of them, and the Conſuetr. 
cines Feudales. | _—y 
(7) See Chap. XI. | | 
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ing from it, under a heavy penalty. (r) By *he 
— of the Alemanni, 3 3 Sou ry 
in the gates of a church, was obliged to acknow- 
ledge that he had offended againſt God, and pollute 
ed his temple; and to pay fixty Shillings to theſer- - 
vice of religion, and ſixty to the e treaſury. 
(s) By the Engliſh laws alſo, the walls of a monaC- 
tery were held as ſacred as thoſe of a church. ( 
In the coronation ceremony of the Emperor 
Oro, (an. 936) we have a ſtrong proof of the 
ſenſe of the duties expected by chriſtianity from 
Sovereigns. When -the archbiſhop of Mayence 
girt him with the ſword, he ſaid to him in ſolemm 
terms, Receive this ſword, and make uſe of it to 
« ſuppreſs all bad Chriſtians, and the enemies of 
« Jzsus CnRIST; uſe the power and authority of 
ce the empire, which God has given you, to aſſure the 
.* peace of the Church.” (!) 5 N e 
This was the firſt ſtep. They proceeded by de- 
grees to inculcate equal reverence for particular days, 
rendered facred from the ſolemn and important 
events which had happened upon them; as the 
death of Martyrs, the call of the Saints, and the. 
chief actions in the life of our Saviour. It is indeed 
remarkable to reflect with what care, and under 
what heavy penalties, the exact obſervance of the 
Lord's Day was enjoined by ſuch men; not merely 
with reſpect to quarrels, but to labour. The laws 
of the Bavarians, proceeded expreſs/y upon the 
fourth commandment, puniſli any one who puts 


(r) Homo faidofus pacem habeat in Ecclefia, in domo ſua, d. 
Eecleſiam eundo, de Ecclefia' redeundo, &c. Qui hanc pacem. * 
effregerit et hominem occiderit, Novies 30. ſolid. comp. c. 
Heroldus, L. L. Fris. 143. e n 

(s) L. L. Aleman. ap. Lindenbrog. 364. Compare this with 
the cuſtoms of the worſhippers-of Odin. e 

(7) L. L. Atherzd. an. 1014. N 

(v) Hof, 1. 56. | 


Oxen 
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oxen to a cart on the Lord's Day, with the loſs of 
the right-hand ox. , Whoever works even at harveſt, 
on the ſame day, ſhall-for the ſecond offence receive 
fifty ſtripes; for the third offence, he ſhall: loſe the 
third of what be gains; and for the fourth, ſhall be» 
deprived of liberty, (u) Jn the ſame; ſpirit were the 
vs of the Alemanny, and a capitülary of Cuarrs. 
MAGNE, Which W that ſuch ſabbath-breakers 
mould be carried before the Count, and being con- 
victed, ſhould reniain for ever a ſlave, quia noluit 
eee, e eee 
Practice, however, both with reſpect to labour 
and to feuds, being too genęrally at variance with 
duty, notwithſtanding all theſe expedients, others 
were fallen upon of a more ſerious nature; and how- 
ever marvellous they might ſometimes have been; 
however low the influence of the Church muſt have 
fallen to be obliged to have recourſe to theſe pious 
frauds, ſtill their effect, which was for ſome time 
ſucceſsful, and which could only have ariſen from 
deference ſor religion, demcnſtrates its power in a 
| forcible degree. ot fas Rees 1454 0 5 ETA 
Towards the cloſe of the tenth century, + efforts 
had been made to put a ſtop to the rage of private 


war, by depriving the diſturbers of peace, of chriſ- 


tian privileges, (ſuch as the rights of burial,) and 
exhorting them to abſtain from hoſtilities, on the ſa- 
cred' bodies of the Saints, which were carried to a 
great council of eecleſiaſtics held at Limoges for that 
purpoſe. Theſe endeavours failing, an expedient 
was afterwards fallen upon, which for ſome time had 
the defired effect, and gave rife to that celebrated 
regulation called the Txzvoa” Domini. This truce 
from war was thus emphatically termed the truce of 


« (w) L. L. Boioarior. 'De op- dom. die illcis Heroldus 99- 
(JL. L. Aleman 38. ap, Lindenbrog. 373. Capil. Caro 


m. 
L. i. S. $1. 72 


the Lord, A the ſuppolition then prend e 
that an Angel had brought a Writing from Heaven 
to a biſhop of Aquitaine, commanding men to lay afide 
their animoſities on pain of 'mcurring the-wrath of 
the Alntighty.. Strange as it may be thought, this 
ſuppoſed miracle had àn immediate influence upon 
mens minds , a general peace took place for ſeven 
years; and Uherwiteds it was agreed upon, that 

Chriftians ſhould never attack one another from the 
Thurſday evening of one week, to the Monday of 
the next, on account of the cireamſtance that the 
paſſion and the reſurrection of our Lord had hap- 
— * on the intervening days. (y) This regulation 
became at once general in Europe, was confirmed 
by the Pope, (who denonhced ex communication 
5 thoſe who violated the agreement z) by 2 

iations for the better ſupport of it; 22 A 

aw ordmances, and cobveanens of almoſt the 


. different, States. 


Many of the deeds are extant.” Th 1027.7 we find 
2 aſſociation between the biſhop of 1 2 
Roufliſon, his canons and clergy, aud the 
his yaſſals, - women as well as men, by w 
© omnigenz hoſtilitates, aggreſſiones, Mug, et y 
* Hlatrocinia ibentur, ab hota ſabbati nona, 
* uſque in diem lune hora prima,” e. (2) In 
1043, there is another league between the Archbi- 
ſhop of Narbonne, the Couut of ' Rouffilen, and 
other Nobility of the South, for the better obſerva-. 
tion of the Txuce or Gor; (a) and in 1054, 

another more general, for the ſame purpoſe, 9 7 50 


by Biſhops, Nobles, and ordi = It 
as wh TIN; 40 * E 


— 7 ww 4435 3 a ++ £9 i 
We) ) Henault Hiſt "Chron, as Fr. 1. I 
t ad 


15 to be wiſhed that Dr, yn 


the origin of the Treu ini 
V. V.) farther wt he has done * 


(-) Du Mont. Cops Dip. Un. 1. 43. 
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ears. "EAA | 

7 The Church was again obliged to interpoſe, by 
the ſuſpenſion of chriftian rights; but their inter- 
poſition was vain among men who laid no ftreſs on 
their moſt ſolemn engagements ; and in France 
diſorder rofe to ſuch a height, from the mutual in- 
vaſions of French, Arragonians, Germans, and 

Brabancons, that in the South no one could fiir. 


out of the fortified places. (c) In this miſerable 


8 Id. i. 451. © | es 
6) Petr. de Marea, Concordia, &c: ap Du Mont. i. 4/7. 
(e) Villy 2 135. 


fituation, 


[ 6. 
* 
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ſituation, tranquillity was for a time reſtored by a 
mechanic of ' Puy 1 This man, 7 
ter by trade, being accuſtomed to paſs the eve of the 
Annunciation in prayer, perſuaded firſt himſelf, and 
afterwards the people, that the Vieein MAT 
had appeared to him, and commanded a general 
peace throughout the world; as a proof of which, 

4 ſhe had ſhewn him an image of herſelf and Son. 
The ſimplicity and religious fear of the multitude. 
ſoon caught the inſpiration; a general peace was 
reſolved upon; a ſociety was inſtituted on the = "Pp 
and Biſhops, and men of all ranks, flocked from 

oY every part to partake of that tranquillity which they 

Y verily believed had been viſibly commanded. by 

| Heaven: Many were the effects of this afſociation, 
which aſſumed the name of the BROTHER HOOD¶ or 
Gov, and wore a leaden Agnus Dei upon the breaſt, 
They forſwore drinking, gaming, and luxury, and 
bound themſelves never to take falſe or diſhonour- 
able oaths ; they did more ; they ſwore to make war 
upon the enemies of peace, and for this purpoſe 
alfembled an army, which defeated in two battles 
the ravagers whoſe diforders had occahoned the In 
ſtitution. 1 were in the end, however, not 

g merely defeated, but abſolutely . annihilated them- 
elves, FVV 55 
L'Abbe Velly, on the autherity of an antient 
manuſcript, found at the end of a French Chronicle, 
which finiſhes with Charles the Wiſe, (in the four- 
teenth century,) gives an account ſomewhat difler- 
ent from De Lauriere, (a) and attributes the origin 
of this tranſaion, not to fanaticiſm, but to avarice. 
It had been the cuſtom, ſays the manuſeript for 
all che Princes and Lords in the neighbourhood 
of Puy, attended by a number of tradeſmen, * 
their goods, to aſſemble in that city on the feaſt 


(4) Pref, Ordann. des Rois de France. 8 


* 
5 n „ — tt et a. 


— 
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'the Annuneiatzon, which brought great profit tothe a 
Church. The diſorders of the times, however 
vented men from travelling; and a Canon of 
unwilling to loſe his uſual advantages, — A 
man, à ſtranger in the (town, to appear dif- 


guiſedl like the Virgin to the pious mechanic, wllich 


Produced all this effect. Whether this ſtory be true 
or not, (and it maſt be owned:that ſuperſtition, ra- 
ther chan true religion, was the cauſe,) the event 
7 — e fra ee on [cuſtoms 


Wo have hoot "_ ein Memos (e) — e | 


exiſichee of ſlavery during the earlier ages, and it 


was ſhewn to be ohietly to the efforts of Chriſ. 


tianity that the Inſtitution was aboliſhed. In the at- 


tempt to eſſectuate the abolition, and the ſucceſs 
which in the end attended it, we have a full proof 
of the general inftnenoe of this religion upon the 
mind, finee no paſſage of the New Teſtament has 


abſolutely *bidden the cuſtom; and it is merely 


therefore from the ſpirit of the ſyſtem of 

there diſplayed, that men collected what ought to 
be their conduct in this reſpect. Commanded to 
look upon all mankind as their brethren, it wanted 
little combination of the reafoning faculties io diſco- 
ver that it was imcompatible with ſuch an injunction 
to hold them in chains, excluſive of the benevolent 


effects upon the heart, which the religion was-cal- 


culated generally to produce, and which,. when pro- 


duced, did that from analogy which was not ſs- 


1 commanded. Aſter this, and what was ſaid in 


the beginning of this ſefion, it is of little conſe- 
=—_ nce to object that the cuſtom.of 
| a 


remained 


great length of time, or that the Church itſelf 
was poſſeſſed of numbers of flaves. We have 
ſhewn that the cuſtom of enfranchifement was the 


| (e Chap. VIII. bo e 
| eſſect 


3 aud chriſtian motives, and that 
the 88 was — ſet by the miniſters of e- 

ligion. No law, it muſt be owned, is to be met 
— which the cuſtom was aboliſhed all at once, ; 
d ſuch a law have ever been j L do 
Bot mean on 2 of the claims Bo. rights of 
rty, (whic are incompatible with di- 
—— — ſhould ver boſo much conſidered 

as to retard their effeR,)- but on the principles of the 
very benevolence which it was meant io conſult; for 
the men who would have been the object of it, be- 
ing thus thrown ſuddenly on the world, without 
protection, or the means — ſupport, would have 
| en put in a worſe condition than they were in be- 

— It muſt be ouned alſo, that avarice, and the 
love of abſolute dominion, might have throwiu con- 
Blerndie obſtaclgs.a0 the way of the abolition. 

3 the whole, however, it was not unwiſe to 
truſt ĩt to the voluntary acts of men guided by the 
. ee. of their religion, which, as we have ſcen, 

n we ages before the riod we are now | 
deſcribing, and which continued its efforts long af- 
terwards. At the fame time it is to be mentioned, 
that many of the Saxon laws took it within their 
fe and did ſomewhat-towards it, when th 

ibited, from ö the ſale of Cbril. 
tians out of the country, or among Pagans, .nz 
ANIMA PERDITUR eee PRO PRIA SUA 
VITA REDEMIT( fo) 

_ The Hungarian laws, under King Stephen, went 
Rill farther: If any one, ſays that pious Monarch, 
< mfluenced by pity, ſhall have Prat to 
<- his flaves or h aids, and dies without | 
WP dine for a nh his widow or fon ſhall. have pan 


% 


O Conc, Auhamenſs, e Lib, Conſt. ap, wu 197. lac. 
Bow II. 17 e e 
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er to execute his Intention; pro anime redemptions 
* fig mariti2 (x) 
Hence alſo, . . marks the difference 
which he very juſtly holds between the law of nations 
and the law of nature, he adduces, among other 
_, Proofs, the abolition of ſlavery as ariſing from che 0 
poſitive inſtitutions of the Chri/tan Church. ()) 
But nothing on this ſubject can be more forcible 
than the language of the learned Sir Thomas Smith, 
ſpeaking of bondage and bondmen-. Howbeit, 
a pokes he, fince our  Realme bath received the Chriſ- | 
tian Religion, 8 maketh us all in Chriſt, Bre- 
_ ©, tren, and in reſpect of God and Chriſt Conſervos; 
* men. beganne 70 have conſcience to hold in captivitie 
and ſuch extreme bondage, him whom they muſt 
acknowledge to be their Brother, and as wee uſe 
« to terme him, Chrifitan ;- that is, who looketh in 
* Chriſt, and by Chriſt,” to have equal portion with 
« them in the Goſpel and Salvation. Upon this 
ſeruple, the holy fathers and friars, in their confeſ- 
* —.— and ſpecially in their extreme and deadly 
K fickneſſes, burdened the conſciences of them whom 
they had in their hands; ſo that temporal men, by 
little and little, by reaſon of that terror in their 
* conſcience, were glad to manumitte all their vil- 
„ laines, The holy' fathers and friars, however,” 
(adds this. grave Perf) did not in Uk fort by 
** theirs.” 6 
Dr. Robertſon, in a very med a nogions note 
upon the ſtate of ſlaves during the earlier ages in 
Europe, has forſtalled much that might be adduced 
farther on the ſeore of authority; with e to en- 


105 L. L. Sang Steph. Reſp: et Stat. Hang, 179. | 

Sic enim Jus GzxTium de ſervitute captivorum in bello 

juſto, in8Ecclefia muiatum eſt, et inter Chriſt; id non ſerva- 

1 ac Deo Legis L. 2. C. 9. Fas alſo ws P. 
et 


0 Commonyealth of Engl. 135. 
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franchiſement on. chriſtian motives.: To that note 
5 I ſhall therefore refer the reader, and content! my- 
If with” pointing out a few othet inſtances, Which 
powerfully confirm the opinion; ſuch as the deeree 
of the third Lateran Council, under Pope Alexander 
III. by which it is expreſsly declared, that all Chriſ⸗ 
tians ought to be exempt from ſlavery ; (1) and a law” 
of Sweden, wo, the year 1299; known bythe name 


of king Birger's law, by which the ſale of flaves is 
prohibited, expreſsly on account of the injuſtice of 
ſuch a practice among men, whom Ghrift made free of | 


the price. of his blood. (m) 


But of all the effects of Chriſtianity in altering | 


4 p 
1 
5 
* bt 
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* % * 


the political face of Europe throughout all its peo- - 


ple, and which may therefore very fairly be deno- 


minated & part of its. Law of nations; none are ſo 


prominent to obſervation during theſe centuries,” as 


thoſe which ſprang from the influence and en of 
government of the Church. 

The Biſhop of Rome, by means which it. falls 
within the province of Ecclefiaſtical Hiſtory to de- 
duce at large; rather than of a treatiſe like this, had 


riſen to a height of _ wholly unparalleled in the 
and although ar firſt he was, - 
comparatively, without territory, without- troops, 


hiſtory of the worl 
without riches, without feudal rights; he obtained 


by bis ſpiritual iofluence alone a deſpotiſin, firſt over 
the minds, and afterwards over the temporalities of 


princes; which made bim ſoar far above them. all in 5 


power and pre- enuinence. 


It is true, that in all well regulated: eee 80 es, | 


the effect of Religion has been ſo great as to refle 


conſiderable reſpectability upon its miniſters; but in 
the ages of antiquity, and i countries rot chriſtian, ; 


© (4) Note U. Introd. Ch. v. FRY 5 e ? 


(7) Henault Hiſt, Chron: 1. 195. ART NG „ 


) N Leg. Suec, + ho r 4 5 4 


- 

A SS - 

* » q ** «4 

C | ( » -theif 
% 


"I; 


2 INFLVERCE or CHRISTIANITY, xn tus 
their influence has been confined within the bounds 


of ſingle ſtate. The High Prieſt, or the Patriarch, 


has had much ſway, in the Hierarchy of his country, 
and much perſonal influence over the minds of his 


| countrymen; but it was tefervedfor the Chriſtian na- 


tions alone, uniformly. to .obey, though diſſimilar in 
origin, character, and language, and often diſunited 
dy oppoſing intereſts, ONE PARTIOULAR MAN tak- 
en promiſcuouſly from among them, _ to_ expound 
their religious duties, and be their direQor in points 
of conſcience. Nor is this, while diveſted of ex- 
traneous 1 7 Ne unnatural 8 it 
has appeared ſince the uſurpations and tyranny of the 
7 i Pontiff. If 1555 is any thing that 


at can 


quite. men and nations of the moſt diſcordant cha- 


racers, it is the profeſſion of the 'fame religion; 
eſpecially a religion, the very eſſence of whoſe mo- 


fach a religion, thus generally profefed, every mi- 
niſter, let Ne will be his ity will na 
have an influence over all communities whatſoever; 
he talks to them the ſame language, he teaches them 
the fame truths, he is cloathed with a character 
which all are bound to reſpect, and he belongs as it 


ſtates, in this point of view are indifferent to him. 
The CI Ax therefore, in the natural.ſtate of things, 
are among Chriſtians, abſolutely a diſſerent body of 
men from the reſt of the world. bey form a com- 
munity, made up from other communities; they are 


elected to be the channels by which the benefts of 


a religion common to all, are to be conveyed equally 
to all. The whole world is their care, and univerſal 
order and benevolence their objecis, and though the 
| unavoidable diviſions of mankind into ſeparate na- 
tions, ſuperinduce the ſame fort of divifions among 
them, (which thus have particular commmunities 
allotted to them as their peculiar charge) Te 


Felt edt. © 1 


1 


F 


rality is to conſider all mankind as brethren, Of 


were, to the ſame ſtate with every one, or rather all 


143" #2 


dond of Union qccafioned 


7 


| 
| 
| 
| 


ſefles above its er members. He is ſeledt- 


regulators of diſcipline and manners to the teſt of 
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by one 5 
continues always the ſame, and a Chriſtian Eeclefi- 


aſtic, whatever may be his country, Fayre ns-+ 


entitled to the reverence and inffuence attached 10 
his character.. 
But if this be the cafe in Theory, ice the 


-imperfeRions-and Hlindnefs of men have rendered fo | 


noble a theory abortive in the practice,) the 
Head of this vengrable . would naturally he io- - 


titled to as N proportion of influence 


and reſpect, as the Fe, any other jnftiturion poſ- 


ed to ſuperintend the diſcipline, the manners, and 
the qualifications of thoſe, who. are themſelves the 


the world. All mea therefore, dught fairly 40 look 
up to him, as 10 theif father and chief counſellor, 


| 


| and he would i in return adviſe and correct them as 


his children, with earl Teverity, and equal love. 

We actually i picture, which * the Religous » 
Eftabliſhmetng f Chriſten nations diſplay 10 us in | 
Europe gurjng the F ages, diveſted of Me cor. 
Tuptions which aſt ds defaced it. A Hierareby, 


| pkg vanatural, nor unwiſe! 


been eſtabliſſied: Neither i oh it more tele ant e { 
minutely the rogreſs of t b 3 A 
: ogre to Iipili 


e ſuoceſſion to the power AINT ENTS Padin. 


It does not fall within the ſcope of gur enquiry; to 
hw by an enlarged 40 fl. Ee the Pattiatehal 


Church of Rout, attained to rhjs pre-ominence over 
other rival churches, ſuch as Carthage, Antioch, or 
Conſtantinople; or how it roſe from the equalit 
which originally all the Churches of Chriſtianity N 


the mind of man, his claim „or his 


t is ſuſheient e the fat of his ſbperictity did a- 
wall exiſt, and that the weſtern nations {choſe to | 
older him as ahi chief of -Carxisrewpon;'to © 
obey bim as the ſu for of the Apolle, and their = 
7 üiufallible 
_ 
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' |{.infalllibe director in all points of morality, of con- 
I The aſpect of Europe however came thus to be 
7. changed; all the various barbarous nations that had 
ured in from Scapdinavia or Tartary, from the 

F 1 the Eaſt, ceaſed by degrees to confi- 

der themſelves of different races, and in ſome mea- 

| ſure coaleſced under one great bond of union. And 


7 1 


although they were independent of one another, and 
every ſovereignty was ſupreme with reſpect to the 
fpeſt; yet for religious purpoſes, and in conſequence of 
1 religious deference, they were willing, all of them, 
= do part with a portion of that Sovereignty, and the 
Whole of what was parted with being united under 
| - the Church and ſwayed by one man, compoſed a new 
ind of dominion; as firm and extenſive, as it was 
„ Te TIC es 1; 
By the Conſtitution of this dominion, whoever 
Was the poſſeſſor of the Papal Chair, was in ſome 
meaſure the director of the affairs of Europe. He 
Was the ſuppoſed Mediator between Heaven and the 
world; he decided upon right and wrong; he was 
the. great caſuiſt in all difficulties; and among 
ſovereign princes, who. obeyed. no other tribunal, 
he might fairly be called the Cuszos Mou. 
Could it have proceeded without abuſe, or was it 
the lot of mortality; to admit of ſuch perfection of 
wiſdom, and virtue in one man; the Inſtitution would 
have been admirable ! A common Tribunal was thus 
ſupplied where it moſt was wanted; Appeals lay to 
it from all corners of -Europegatbe-weak could be 
_ upheld; the ſtrong could be repreſſed; the moſt di- 
vine of all Inſtitutions, Jus riex, had free room to 
_ - diſplay itſelf; and the FaTHzR OF CHRISTENDOM 
might really have been what his name implied. 
T bhe arms which enabled him to enforce the pow- 
er ſo granted are too well known to need any-elucida- 
tion. I ſhall only obſerve, that when men could 
25 . 5 5 Bebe | 2. 48 n | agree, 


— 
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agree, from ſpiritual motives, to pay ſuch uncommon 
| pra to an individual who poſſeſſed no kind of 
temporal rights over them; it was but natural for 
thom to ſuppoſe that he poſſeſſed the abſolute diſpoſal 
of ſpiritual rewards and "puniſhments. His domi- | 
nion, being founded upon influence over the mind, 
and imagination, the things which have the deepeſt _ 
effect upon them muſt have been fubject, or ſuppoſed 
to have been ſubje& to his will; and it is not wun- 
derful therefore that his privileges of *remitting fins, 
of depriving men of Chriſtian rights by ercommu- 
nication; and of being the ſole perſon to receive 
them again within the boſom of the Church ſhould 
be ſo wmiverſdlly allowed, and attended with ſuch re- 
markable eſſects. Nor is, that right which was 
klaimed to arm other powers againſt refracto 
princes, by any means fo great an uſurpation chaſe 
* being allowed, ) as at firſt ſight it may ap- 
The power with which men choſe to inveſt 
be chr: Holy Father, of marking out a man for public 
<A xecration and public: deſtruction, for the ſake of 
virtue and religion, was really but nugatory, -unleſg 
he alſo had the power of calling upon the ſecular arm 
to ſupport him. Hence could the Ee Ecclefiaſtical Eſtz. 
bliſhments which aroſe out of Chriſtianity, bave 
really ever exiſted in their purity, or for the ole 
urpoſe for which the language of the Theoty in- 
tended them ; had the. papal thunders: beet only 
dealt out in the caſe of forme horrid atrocity, wor- 
thy of divine wrath; the interference of different 
Potentates with one another at the call of the ; 
and the conſequent * of the /epitimate 
cauſes for war, would not have been ſo jet or ſo 
ſtrange, as they appear in the hiſtories. As long as 
the Ecclehaftical Conſtitution was ſupported by the 
thrones of Europe, it was but a fair and natural con- 
ſequence, and it is the abuſe of the inſtitution, not 


* 
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the Inſtitution ah; which chiefly calls for our ani- 
madverſion. 
Wben Joum, king of Epgland, by bis violence 
and. depravity, had drawn down” upon himſelf the 
juſt deteſtation of mankind, and the frequent admo- 
nitions of the Pope, he laughed at attacks which, 
while he was at the head of the whole integral force 
of his kingdom, could only, or chiefly, Oo his 
reputation. _But when the 5 father uttered his 
final malediction, Which diſarmed him of balf bis 
power, and gave the King of France authority t6 
execute the ſentence of excommunication, the whe 
rant, humbled by the ſpiritua] and temporal p 
united, was forced at laſt to give · way, and to pos 
_ elle himſelf to the Church at the expence of his inde- 
pendence. The conſequerice is well known. The 
band which directed deſtruction againſt him when 
ke was ſuppoſed to deſerve it, was able to avert the 
blow when he had expiated his offence; and PHI LIP 
. Av6usTvs, though he refuſed to lay down his arms; 
was unable to contend with the reſtored Me. ron of 
Jon. (#) 

In this example I am far From As — remote 
thought of: vindicating the motives and conduct ei- 
ther of INdNOCENT HI. or of Prarie, I have ad- 
duced ĩt merely to illuſtrate the effect which the de- 
ference of Chriſtianity for its head, had upon the 

| Law of Nations at far time; and could we be ſo 
happy as to expect that in ſuch a fituation the conduct 
| and motives of a Pope, and a king of France, would 
always be wiſe and pure, I know of no Inflitution 
ſince the beginning of mankind, ſo well adapted to 
preſerve its order, and conſequently its happineſs: (0) 
Such wiſdom and purity; however, are hardly 
e ible, and wand _ grits men with or 


00 Mat. Par, , 
l ſome judicious eee f Mr. Barrington on 
this * —Obſerr. on Spin r. n N 
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* 
* 


natures, and the good which the Popes bave ever 


. 
. 


_ caſes might be brought forward, ia which this re- 
markable Law of Nations, fuch as I have deſeribed 
it, was adminiſtered in ſome meaſure according to 
| the tre ſpirit Of its theory, and we may often obs 
ſetve the Father of CHRIST ENDOxM, interfering, 
not imptoperly, with mediation, advice, and core 
| peQion, in the affairs and morals of all tbe nei 

| bouring ſovereignnnss 0 37 COR 
Me have ↄceaſion to remark this at a very early 
period in the firm and whplefome corection given 


* = 
* 
- 


St. AMRROsE, Archbiſhop of Milan, to ſo pow. 
erful a monarch as PuxoDpos7us, after he had indiſ- 


criminately murdered ſeven thouſand men at Theſſa- 
lonica, without diſtinguiſhing the innocent from the 
guiky.—Little conſcious of his crime, the Emperot 
approached the church of Milan in order to pay his 
accuſtomed duties, when be was met by the Prelate, 
Who abſolutely refuſed bim admittance, and beſpoke 
him in the following terms. You-ſeem not to un- 


_ «'derſtand, Sir, the greatneſs: of the murder you 


have committed; and perhaps the greatneſs of your 
„Empire will not Jufter you to e your 


4 offehce. But our original is the duſt, hence we 
were taken, and to which we muſt return. It i 


not fit you ſhould deceive yourſelf with the ſplen. 
c dour of your purple, or forget the weakneſs of the 


„ body that is covered with it. With what eyes 


will you look upon the houſe-of pu con, 
« Lord? With what feet will you tread his holy 
% pavement? Will you ſtretch forth thoſe hands, 
« {till dropping with the blood of that unjuſt mur 
* der, and therewith take the holy body of the 


Lord? And will you 
* blood to your monk; 


who have ſhed ſo much 
blood 


done, hag been far over balanced by their power of 
doing miſchief. But at the ſame time it muſt be 
owned, even by their enemies, that a vaſt body of 


t the cup of that ious 
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| blood by the haſty decree of an angry mind ?” In 
this animated ſtrain did a miniſter of religion pro- 
ceed to rebuke the moſt tremendous monarch of the 
earth, nll he ſent him home covered with ſhame, 
and diſſolving into penitence-and tears at the recol- 
lection of the cruelty of his public conduct; (p) let 
thoſe who are acquainted with the conduct of the 
Prieſts of Pagan times towards kings and generals, 
draw the proper wference, © oo 
Another very complete example is to be found 
during the ninth'century, in the hiſtory of Lorrain. 
LoTHaR1vs, the firſt king of that country, having 
xepudiated his wife, in order to marry a miſtreſs, 
NrcnoLas I. who then filled the papal chair, inter- 
poſed for the ſake of the good order of which he 
conceived himſelf to be the guardian. He told him 
that his religion neither permitted him to divorce 
bis wife, nor to marry his concybine ; and threatened 
him with the ſevereſt cenſures of the church unleſs 
he returned to his duty. Lotharius replied, and the 
Pope thus oppoſed, nt ewe eyes immediately - 
into his dominions, who ſummoned a Council, and 
determined the matter in his favour. Nicholas diſ- 
ſatisfied with their determination, depoſed, of his 
on authority, the two Archbiſhops, of Treves 
and Cologne, and ſent another'Legate, who gave 
the affair a re-hearing, and determining it againſt the 
'king, he was at length obliged to ſeparate himſelf 
from his miſtreſs. (9 OG 
” The ſtory is little intereſting. Nicholas might poſ- 
fibly have had ſelfiſh views in doing even what he 
did, and Lotharivs actually ſucceeded better with 
his ſucceſſor Apxtan II. I mention it, merely to 
ſhew. the difference which it exhibits, between the 
Law of Nations of Europe at this time, and that of 


Fe ( — Antiq. of the Church, B. 16. ch. 3. 
) Velly 1. 323. g t 


1 


all 


- ECCLESIASTICAL ESTABLISHMENTS, «27 


all other Countries, and of Europe itſelf, before the 


firm eſtabliſhments of Chriſtianity. No nation of 
Antiquity, nor any that was a Ca, 6 to Chriſtianity, 


offers an example of ſuch ſubmiſſion to a man, of 


whom, as a temporal prince, they were wholly in- 
dependent, HFS | 1 
The hiſtory of the ſueceeding ages, is pregnant 
with caſes of the ſame kind. Of mediation, (not 
merely as a friend whoſe own intereſt is probab 
-concerned, but in the capacity of a father, equally 


intereſted for all his children, and anxious to make 


them fulfil the duties moſt acceptable to God,) we 
have an eminent and not aneloquent example in a 
Jetter of Pope Alexander, recommending peace be- 
tween the kings of France and England in 1162. 
Among other good things,” ſays the letter, © which 
render men amiable to their neighbours and pleaſ- 
ing to God, we believe that to be moſt acceptable, 
.* which infuſes charity into the heart, and operates 
< ag a bond of union to different minds. This good 
. is Prack, by which hatred is diſpelled, rancour 
be allayed, envy driven away, and anger ſhaken off; 
* which pacifies the mind, conciliates the heart, af- 
* ſuages the breaſt, and aſſimilates tempers. This 
«© ig what we ſeek to plant, to propagate, and to 
* nouriſh, ainong the ſons of the Church; this is 
what we wiſh to bring to fruit, among Kings, 
“ Princes, and Great Men.“ (/ 
If we pauſe for a moment in this place, and re- 
collect the bloody injunctions of the religion pro- 
eſſed by the Conquerors of Europe — — their con- 


(7) Inter cxtera bona, quæ hominem amabilem proximis, et 
placidum Deo reddunt, illud ſpecialiter acceptum fore credimus, 
— caritatem cordibus inſerit, et animarum vinculum operatur. 


Hoc, inquam, bonum. Pax eſt: quae procul depellet hodium; 


rancorem abjicit; ſugat invidiam; excutitque livorem; pacat 
mentes, corda conciliat, ſerenat pectora, et ſociat voluntates. 
Hane, &c. &c, —Rymer, 1. 21. et infr. | 


verſion, 


\ 


| 
| 
| 
| 
4 
| 
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_ verfion, and the manner by which they were com- 
manded to render. themſelves acceptable to Opin, 
6) ) the chief of their Gods; we cannot but be ſenſi. 

bly ſtruck with the change, which a few cemmies, 
pals the influence of Chriſtianity, bad made in Th 
- maxims pf the world! 

The opivion entertained of the Pope's power, 
When properly uſed, appears alſo very forcibly in the 
affecting appeal made by Hzyzy II. of England, to 
the ſame ALL&ANDER, ten years afterwards. He 
romplains to him of the want of duty, and the in- 

ralitudr of his ſons; chat be has the misfortune to 

e forced to act, as A be hated his OH blood; that 
although he could enſily repreſs their tebellion, yet 
he cannot ſhake off the father, nor forget his natural 
aflections ſo much as to have recourſe to extremities. 


Jn this tribulatiou he approached the riff, © 2 boom 


God,“ he ſays, had raiſed to the office of Sbep⸗ 
* herd over his people, and who thois h deſtitute of 
temporal arms, is able to defend the patrimouy of 
15 „ Sun kexza with the ſpiritual ſword, and re- 
ſts his interpoſition to turm the hearts of chil- 

ren properly towards their parent,” ( 

* obligations of RIOHARD I. tothe Pope, in 
procuring his releaſe from the priſons of the Duke of 
Auſtria and the Emperor, are well known. The 
former was touched in conſcience on his death bed, 
and commanded his ſon to return the part of Rice: 
AR b's ranſom * he bad received as his ſhare of 
the plunder. The J Duke, however, being 
poſſibly not ſo 5 as he ought to have been, iu 
fulfilling the intentions of his father; InnocexT III. 
who then held the See of Rome, writes to him a let- 

ter, the preamble of which deſcribes with exactneſs 
| the . of parental Mediator! in the affairs of 1 
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world; with which as we have fuid the thwory of the 
Ecclefiaſtjcal Eftabliſhments bad inveſted this re- 


markable potentate. Innocent begins thus. In 


e ſumus officio, diſponente Deo, conſtituti, ut 


« ſingulorum et omnium ſaluti conſulere deheambs; 
et univerſis petentibus, tam 'majoribus quam 


©« minor in executione jvſtitiæ providete. (#) 


He goes on to exhort him, as he values the falva- 


tion of his Father, or his own, to reftore the money, 
and threatens him with excommunication in caſe of 


dilobedience. The letter had 6 fat the Wes 


effect, that he reſtored the hoſtages which had been 
given for the payment of the money, and would 
Rare given back the money itſelf, had not de th pre- 
vented the performance of his promiſe.” oo 
In 1193, the fame fort of interpoſition procured 

liberty to the three daughters of TAN, king of 
Sicily, who had been carried off and retained captive 

- unjuſtly by the Emperor Hunzy VI. (w) 


Ja 1214, Simon Montford, the Conquerot of the 


Albigeois, having unjuſtly detained the infant fon of 


the king of Arragon in priſon, his mother appealed 
for ſaccour to the Pope, who interpoſed his autho- 
vp the child. (x) 8 

Laſtly, in 1337, upon the breaking out of the 


war between Epwazxd III. and Parity of Va- 
1ois; the Engliſh monarch. before he took che field, 


thought it right to lay his pretenſons before "the 
| ſovereign of Rome; he complains to him of Having 


been unjuſtly deprived of the crown of © Pravies; 
of affronts offered to his Ambaſſadors; of the con- 
duct of the Nobtes of the realm, who in their eapa- 


(a). Rym"x 002 9546 
w) Burgin. 1. 507. 


(#) This circumſtance obiiges even Voltaite to-conſeſs, * Quiil- 


« * 1 | 40 
y-avait des moments bien hongurables pour la cvir de Rome. 
1 —Eſp. des Nat. ch. fo. : oo 


city 


rity in her fayour, and Montford was forced to yield 


* 
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city: of ] udges, had deprived him; when a minor. 8 
of his xights; of the king's favouring the revolt of 


the Segteh; and in ſhort, lays the whole of his 


grievances before him as if he had been regularly 
choſen umpire between them. (G, 
It is not improbable that the cuſtom of ArpzaLto 
neutral powers, on the breaking out of war, (2) 
aroſe from this influence of the Pope in the. Chriſtian 
republic. Habituated to lay their grievances \be- 
fore him on all occaſions, and to Joy their con- 
duct when it appeared to be neceſſary; the tranſition 
was eaſy from bim to other princes; and the con- 
nection between the Farious potentates growing 
cloſer and cloſer, they continued from a ſenſe of 
its utility, a cuſtom which poſſibly would not have 
been thought of, (or at 1 N ſo ſoon, ) had it not 
been for the deference they paid to him at a time 
- . when knowledge of one another was not fo univer- 


The war waged by Epwaxp in ſupport of his 
claim was actually delayed for. ſome months, after it 
bad been reſolyed upon in Parliament, expreſsly out 
of reverence for the holy See which had adviſed - 
ſuch a piece of modera: ion; (a) aud after it broke 
out, we find the Pope through his Legates not want- _ 
ing in the care which he had profeſſed to have for 
his children. It was not their fault, that the bloody 
battle of  Pozzzers was not prevented; and as it was, 
it was retarded for the ſpace of one day by nego- 
ciation. On the morning intended for the battle, 
ſays Fxoiſſart, when the troops were drawn up, and 

©) Conceſſimus etiam ob Teverentiam dictæ ſedis atgus vefiram, 
quod citra primum diem menſis Martii, proximo tuturum (dee 
poſt, donec contrarium demandetur ex parte noſtra, vel pet 
noſtros) nulla fiat Invaſio, nec preſato conſanguines noftro, 
&c. &c. malum uliquod ioferatur—Rym: 4. 63 3 


every 


every officer encircled with his men; the Cardinal | 


Perigord eame to the king on full gallop from Poiti- ; | 
ers, whence he had ſet out at day break, and with 


joihed hands, and in the name of God, and humi- 


ity, conjured him to ſpare the effuſion of ſo much 
blood as might be ſpilt, by endeavouring to end the 
matter by negociation. ( This prayer was grant- 

ed; but though his endeavours did not ſucceed, it 
does not the leſs prove the deference with which the 

interference of the chriſtian church, was always 
regarded in the moſt eritjcal affairs. On the other 


hand, the Prieſts of antiquity, were often them 


ſelves the Generals of the armies, or, if not, were 


bufied 1 the ſacrifices, and thereby pro- 
as 


moting, as far as in them lay, the operations of war. 


No caſe 1 a more manifeſt proof of the 
ich the cuſtoms of Europe had under- 


change w 


gone. e 2 n Roto bs 
I be ſame battle of Porters, furniſhes us alſo with 
eminent proof of a cuſtom, in which the papal . 


cenſures muſt have been of high fervice to the affairs, 


of the world. PETER of BouxBox, one of che 75 


moſt illuſtrious Nobles of the realm, periſhed' there 


under an excommunication, which had been laid 
upon him at the ſuit of his creditors, with whom he 


was deeply involved. The filial piety of his fon, 


Prince Lewis, obtained the removal of his ſentence, 


in order that prayers might be faid for the of his 
ſoul: a favour, however, which was only granted, 
n his engaging ' himſelf. to ſatisfy the debts of tis 


her. (c) At the fiege of Montpelier alſo, the in- 


terference of Religion was viſible to the meaneſt ob · 
ſervation.—Taken by the duke of Anjou, that ſa- 
vage Conqueror condemned fix hundred of the citi- 


—_—— 


T Froiſſart. v. 1. ch. 161. 3 
6 Henault. Hiſt. Abrg. 1. 332% "A 


zens to death-in different ways. Two hundred. 


* 


alone to make known to the world. The duke was 
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by the halter; two hundred hy the flames; and the 


whole of their poſterity were io be reduced to flave- 


* 5 


„eee ee eee e 
large à body produced, was general threughout the 


eity. Nothing was heard baut the moſt piercing aud 
melancholy cries 3 the men given over for loſt, were 
intreating pardon 3. the women, with diſhevelled 
hair, were beating their breaſts. In the midſt of 


chis deſolation, the CGaR IAT of Arzany, aſſiſted 


by a - Dominican Friar, | addreſſed "himſelf to the 
Dake in the language of his religion. They did not 


. excuſe the faults of the city, but reſted their iniet- 


ceſſion entitely he ſublime doctrine of forgive- 
neſs of injuries, the flower of the Chriſtian morality, 
and which it was reſerved, they ſaid, for Chriſtianity 


moved at their repreſentations ;. the bloody 'puniſh- 


ment to which he had condemned the city, waschaug- 
ed into a fine; and from that time, remarks the hiſto⸗ 


rian, the military -puniſhments in France appear to 


92 * conſiderable advantage derived to Stives 5 
reigas from the Pope's power, appears in the mannet 
in which the obſervation: of Treaties during theſe 
times was enforced. As the obedience of men gave 
the moſt effeQual ſupport to the decrees of the Pon - 


tiff, it became common with them, when they en- 


tered into engagements, to ſubject themſelves to the 
penalties of an Iuterdid in caſe of failure, by which 
the power of a prince was blaſted in its vigour; and 
could the frailty of mankind have enſured a propes 
uſe of this prerogative, it would have continued one 


of the moſt powerful uARANTIES for the preſerva- 
tion of good faith, that has ever been deviſed. Uſed 


() Villarety 1. $31, 532. 49. 
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as it was, it diſplays abother fiugular effect of the 
on an Iuſtitutious upon the cuſtoms of the world! 
of all the examples of chat regularity which 
was ſeen in Europe in conſequence of its religious 
union; thoſe are the ſtrongeſt which are exhibited 
by the Ecvminteat Councits. Theſe were'fo 
called from! their being ſuppoſe@ to relate to che 
whole habitable earth, the word ecumenical, -(0tzov- 
gw1xoF) ſignifying ad orbem terrarum ttinens. (e) 
i —— were accordingly compoſed of 'DasLEGATES 


cils the'SxnaTE'of EURO R; g) and in fact, 

were compoſed of a SzT or SOVEREIGNS, All 
mately connected together; inſtructed in one ano- 
thers cuſtoms; obeying one eommon law); and in 


ſome menue, governed by one common intereſt. 


They were not —.— formed pf 3 

did they meet ſolely for the diſcuſſion of points of 
faith. The "aan th of the Eaſt and Weit, . 
other crowned heads, have ſometimes appeared at 
them in perſon, and almoſt conſtantly by Am- 
baſſadors; and their rank and ſeats were marked out, 


with as much regularity as" a ſubject of ſo much 


LF 
every nation of ' Chriſtianity," and under this 
appearance, Europe may fairly be be ſaid to deſerve the 
appellation which has ſometimes been beſtowed ge 
it of a Rxpus Tie of Sr ATS. ff? 
Voltaire has, not improperly, called! theſs Coun- | 


nicety could permit. Points concerning che Whole 


public weal of Evxorsz were diſcuſſed in them; 


uch as the intereſt, and the precedeney of nations; 


the conduct of princes; all articles of faich; he 


intereſts of religion; e 15 ig faichful 


again the ann 


9 Maimb. Hig: Greg — 3 108 & Da Cong Glo. 
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4. 
*E 


ANDY; 


Their conſtituticn and origin are to be aſcribed 
entirely to the effects of CRISTIAMI IT“ They 
were at firſt no more than Convocations of the Clergy, 
ſometimes. of a particular State, or, at moſt, of 
thoſe who acknowledged ſome of the patriarchal 
churches as their head. They were at firſt alſo, 


abſolutely confined to religious matters, the fuper- 


intendence of which they derived from the Apoſtles, 
and which they held inſulated among themſelves, let 
what would be the public religion, or toleration of 
the ſtate they happened to be in. ( ConsTANTINE 


however, having adopted Chriſtianity as the national 


Church, he claimed to himſelf the ſuperiatendence 


of its diſcipline, ſo far at leaſt as the privilege of 
calling public Councils was concerned; and when 


his Empire was ſplit into different kingdoms, the 


Sovereigns imitated his example, and for a number 
of years reſerved to themſelves this important right, 
Thus' CLovis, who was at the head of the greateſt 
Weſtern dominion of his age, called the Council 
of Orleans'in 511 of his own authority ; the Biſhops 
that compoſed it, are faid to have requeſted him to, 
ratify their deciſions. Et par malheur, adds Paſ- 

uier,' nulle mention de VEveſque: de Rome. (i) 

£PIN alſo, and his brother CAR LOMAN, though. 
only Mayors of the Palace, exerciſed the ſame privi- 
lege two centuries afterwards. () 57 x 


* 
. 
. * 


2 * 


- Under Charlemagne, the prerogative, as may be 
ſuppoſed, was rather extended than curtailed; ac-, 


cordingly, at the Council of Frankfort in 1794, he 
prefided in perſon ; received the. deeretals of the. 


Fathers; confirmed them, and ordered their publi- 


. 


cation; () and when the vaſt territories of this 
(k) See Puffendorf. ſur la Mon. Spir. du Pape. 17, 22. et 
infr. Putter Conſtit. of Germ. by Dornf. 1. 0. 
(i) Recherches de la Fr. L. 3. ch. J. 3 
(+) Paſquier. 5. 10. Hen, Hiſt. Chron. 1. 120. 
(0) Plefiel Droit pub. d'Allemagne, 1. 35. | —— 
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prince came to be divided into the two great king- 
doms of Germany and France, the Sovereigns. of 
the former, who 2 the moſt part reſerved the title 
of Emperor of Rome, continued for ſome time to 
exerciſe this pretogative. im) )))) 
It was not unnatural. however for the Miniſters of 


religion, who held their. miniſtry from Gad alone, 
to be jealous of the interpoſition of temporal power, 
and by degrees they acquired, or rather reſumed, tbe 


right of aſſembling themſelves at the call of their 
Chief. CHARLES the BaLD, favoured their views in 
France, and in a little time the Pope found himſelf 
inveſted with the excluſive privilege of calling 
aſſemblies of the clergy of particular States, euen 
without the conſent of their Sovereign. (nun) 


; 


Me have mentioned above, the great points of 
buſineſs which preſented themſelves to Councils thus 


called, for conſideration: but a ſhort attention to 
the proceedings of two or three of the moſt famous 
of them during the ages before us, will render their 
effect upon the laws of Europe ſtill more viſible. 
The two councils of Lyons give us the idea of an 
almoſt perfet Couxr or PARLIA EN of Chriſten- 
dom, in which the affairs of Eovereigns were diſ- 
cufſed, and Sovereigns themſelves proceeded againſt, 
under all the forms of a regular trial and ſentence. 
The inveſtigator of hiſtory, is not to be told the bit- 
ter conteſts of the famous FRE DERICkE II. and the See 


of Rome; which gave riſe to the firſt of them. Ix- 


NocExr IV. who at that time held the ſeat. of St. 
Peter, having ſuſtained the quatrel with various 
ſucceſs, and being at length driven from Italy by the 
troops of the Emperor, reſolved upon one laſt effort 
to decide the affair. His ex communications had 
hitherto had no effect, he found no ſecular prince 


2 


(nm) Heiſs. 1. 125, & Pfeffel Droit pub. 1. 192. where he 


enumerates the rights of the Saxon Emperors. 


(n) Henault, 1. 120. en 
For 2 ſtrong, 


— 
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| firong, or willing enough, to take up his cauſe; and 


he fell upon the daring expedient of declaring the 
mperor dethroned, in, and by the affiſtance of, an 
flembly compoſed of the repreſentatives of almoſt 


all the States of Europe. In this uncommon enter- 
prize he truſted ta the influence of religion to carry 


him through; but the undertaking could only be 
conceived upon ,principles'as vaſt and important, as 
it was daring in him to imagine them; and the ſuc- 
ceſs of it upon thoſe. principles, put the Law of 
Nations in a light in which it had never before been 


regarded. It was at that time indeed, not new to 


confider Princes who were excommunicated, as de- 
prive& of their temporal rights, and liable to be 
attacked by any ſecular power that was called upon, 
by the Pope: but that a Congreſs of Sovereigns and 
Eceleſiaſtics, ſhould bring to a ſolemn trial, and fit 
in judgment upon another Sovereign, who held bis 
rights by the ſame title as themſelves, was in con- 
formity with no one caſe that bad hitherto happened, 
no principle that had yet been broached. 'The'ex- 
pectations of men were therefore fairly exalted, the 

conteſt became intereſting, and the account of the - 


proceedings of the Council, will ſhew the cuſtoms 
of Europe in a point of view never ſo thoroughly 
ſeen before, and never witneſſed fince, 1 


The place of the Council was the firſt care of Ix- 
NOCENT ; and he pitched upon Lyons, as the moſt 
central and convenient ſpot. It was ſurronnded as it 


were by Germany, France, and Italy, and was not 
very far diſtant from Spain, nor even from England. 


Hitber then, he ſummoned the dignified Clergy from 
all the kingdoms of Europe, and invited their Sove- 
reigns to appear there alſo, either in perſon, or by 


their Ambaſſadors. The object of the meeting 
which he at firft avowed; was to confider of the 


abuſes of the Church, and the defence of Conſtan- 


tinople, then threatened by the Turks. The Eccle- 


haſtics 
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ſiaſtics univerſally obeyed his ſummons, and of the 
lay Sovereigns, there ap ared the Emperor of Con- 
ſtantinople BALD WòIIx A and the Counts of Pro» 
vence and Tholouſe in perſon ; and by their Ambaſſa- 
dors, the Emperor Fxzour1cx, the kings of France 
and England, and other inferior Powers. The So- 
vereignty of the. City was yielded to him by the 
Arch iſhop, at that time its temporal Lord, and 
the Knights Templars, (themſelves another Sove- 
reign power) formed his body guard, 1 
At the firſt days fitting, little was done. Many 
abuſes of the Church were propoſed for conſidera- 
tion; the patriarch of Conſtantinople complained 
of 2 diminution in the number of his Suffragans, 
and the Engliſh wiſhed to call the attention of the 
meeting to the canonization of Saint Edmund. The 
Pope however obſerved that there were much more 
preſſing matters to employ their care, | 
There was at that time prefent on the part of the 
Emperor, Txappzus of Suxssa, a man of con- 
ſummate prudence, and fingular eloquence, who 
united in his own perſon, the capacities of Soldier, 
_ Civilian, and Judge of the Palace. (o) This man 
knew well the difficulty of the charge allotted to 
him; he had to contend with an enemy of tried 
abilities and vigour, whoſe hatred, by having been 
puſhed to the utmoſt, was capable of every thing ; 
and who. fought with weapons, not only the moſt. 
powerful, but which he himſelf was not permitted 
to wield. He had nothing to rely upon in the exer- 
ciſe of his function, but coolneſs and patience in 
ſuffering what he could not reſiſt, and a firm promp- 
titude to ſeize every poſſible advantage. He quickly 
reeived what was meant by matters more preſſing ; 
but as it was his buſineſs rather to avoid, than to 
provoke the conteſt, he affected not to underſtand 


5 (e) Mat. Par. 663. 


them; 
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them; and to evince his maſter's zeal, he propoſed 
that he ſhould do his utmoſt towards the union of 
the Roman and Conſtantinopolitan Churches, and 
ſhould undertake. a Cruſade in perſon, ©. O! how 
- * many and how great are bis promiſes!” replied 
_ the Pope, never and no where performed, or to 
„ be performed! They. are now. made merely to 
*_ elude the ſtroke of the axe which is uplifted, and 
* which will ſoon fall upon the root of the tree, 
But were I diſpoſed to liſten to him, where can 
e he look for friends who will be his ſecurities.” (p) 
The Ambaſſador, immediately pointed out the kings 
of France and England. By no means,” replied 
the Pontiff, the Church will then have three pow- 
* erful enemies inſtead of one; let bim perform the 
* conditions he has ſo often ſworn tp and I will then 
« believe him.” Thaddeus, whoſe inſtructions did 
not extend to this point, and bad not time to pre- 
pare an anſwer for ſo important à propoſſtion, was 
© © forced to abandon it in ſilence and ſadneſs. (9 
' .. This was all that paſſed during the firſt days fit- 
ting. In the next however, the Pope entered the 
Church of St. John, arrayed in all the pomp. of the 
prieſthood, and with many ſighs and tears 1 5 — 
the Aſſembly once more. O ye, ſaid the affiicted 
Pontiff, who are paſſing through life, attend and 
„ obſerve, whether any ſorrow. is equal to my ſor- 
* row.” He continued a diſcourſe, not ineloquent, 
in which he compared his five greateſt misfortunes to 
the five wounds of Chriſt. The firſt of them was 
the inhumanity of the Saracens ; the ſecond the ſchiſm 
between the Roman and Greek Churches; the third 
the prevalency of heretical doQriges; the fourth 
the miſery of the holy City; and the fifth (the chief 


() The Commonwealth of Europe muſt have been brought 
into no inconſiderable regularity of ſhape, when fuch Securities 
could have been talked of. | | 
(9) Siluit contriſtatus, &c. Mat. Par. 664. 1 : 

; 5 object 
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object of his deſign) THz eRIAES or. run Erz- 
KoR. He accuſed that Monarch of hereſy; of ſa- 
crilege ; of perjury; of being the enemy of the re. 


ligion he was ſworn to protect; of intelligence with 
the Saracens,” whom he had even eſtabliſhed in his 
territories; and ef a criminal intercourſe with their 


Women. 


D pon this zccuſation, the Emperor's Ambaſſador 


roſe up with a firm and intrepid air, and refiſted 


every article of the charge. He obſerved that It 
was only for him who diſcerned all the fecrets of 
man, to know whether his 'maſter was really a 


Chriſtian or not; but judging from his outward acts, 
that 'there was every, reaſon to' ſuppoſe he was {o, 
fince he complied with the rites of the Church, and 


above all fince he prohibited the vice oſ Uſury, (re- 


torting in this upon the court of Rome, which was 
ſuppoſed to be tiactured with it;) that as for intel- 


ligence with Saracens, and eſtabliſhing them in his 
dominions, it aroſe from prudence, in as much as 
he gained a body of troops for his own defence, and 


the effuſion of Chriſtian blood; that with re- 
& ta their women, he had no perſonal intercourſe 


with them, but employed them merely in ſhows, and 


had even diſmiſſed them-when he found his conduct 


not approved of in that particular. Laſtly, in reply 


to the charge of perjury, which the Pope had en- 
deavoured to prove from letters of the Emperor; 
he ſhewed from letters which he alſo produced, that 


his Holineſs himſelf was we 4 guilty, and that 
0 


his maſter was not bound to perform his part of a2 
contract, which had not been fulfilled by the other 
rty. He ended by humbly intreating the Aſſem- 
ly to accord him ſome delay, that he might ſend to 
his maſter and requeſt him to haſten his appearance 


at the Council in perſon, which he had long expect- 


ed; or to give him fuller powers than at that time he 
poſſeſſed, which would enable him the better Wer 
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ceed. The Pope- refuſed his requeſt. © © I fear the 
* ſnares, faid be, * which I have endeavoured to 
c avoid; I am not yet prepared to ſhed my blood; 
© nor do I yet deſerve a crown of Martyrdom.“ 
At the inſtance however of the Ambaſiadors-of 
France and England, particularly of the latter, (bes 
tween whoſe maſter and Frederick there was a cloſe 
affinity;) Thaddeus obtained-a fortnight delay, and 
the Emperor was ſummoned to come and juſtify him. 
een r anmorobacntnt 
Tbe anſwer to the. Summons was ſuch, probably, 
as Innocent expected; he pointedly refuſed to abey; 
and ſaid that he would never diſgrace the Imperial 
dignity ſo far as to appear befoxe a Synod, aſſembled 
for the purpoſe of judging him. It does not appear 
however from M. Paris, from whom I have chief 
extracted this account, that he made any ”=_ | 
againſt the former proceedings of the Council; and 
ſuch at leaſt was the opinion of their rights enter - 
tained by its members, that the Emperor's obſtinacy 
is faid to have alienated the minds of many of his 
friends. In the courſe of the affair, ue bave farther 
proofs of the power ſuppoſed tobe inherent in theſe 
meetings. A Council it ſeems had formerly been 
ſummoned at Rome by GRICORY IX. in order to 
proceed alſo againſt Frederick, and that haughty 
prince had cauſed many of the prelates going to it, 
to be arreſted. A new ground of accuſation was 
made out upon this, which was treated as the height 
of ſacrilege, and the zealous Thaddeus in vain en- 
deavoured to defend bim, by ſhew ing that he had 
been ready to ſet them at liberty, had not the Biſh 

of Paleſtine and others inſolently thundered forth | 
excommunications againſt him. Innocent, (pro- 
ceeding all along upon the acknowledged authority 
of Councils to try tbe cauſes of Sovereigns, de- 
manded of the Ambaflador what his maſter had to 
fear from the judgment of geod men if he was inno- 
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cent; and Thaddeus avowed the authority of the 
Court, by confining his objections ſolely to the mem- 
bers that compoſed it. He obſerved that he had 
every thing to fear from a tribunal wherein his ene- 
mies were more numerous than his friends, and 
vrhere Gregory, the hotteſt of them all, was to pre- 
fide, The Pope however was too able to continue 
the conteſt by argument, and perceiving the impreſ- 
fon made upon the Aſſembly, be coolly replied that 
his defence would avail him nothing, and would 
only end in the mented DxYOS ION of his maſter, 
Thaddeus had alſo obſerved the effect which Frede - 
rick's refuſal to obey had had upon the Aſſembly, 
(a ſpirit which had been ably eneouraged by the 
craſty Pontiff,) and firm as he was, be therefore 
trembled at this menace. He again offered to ſpeak 
but was refuſed a hearing, and perceiving the ap- 
proaching victory, he endeavoured to avert! its con 
ces by complaining of the paucity of mem» 

bers that compoſed the Synod. He alſo completely 
diſcovers tb us the opinion entertained in thoſe days 
of the power of Councils by actually Appealing to 
another meeting, more general, ſolemn and impar- 
tial. He was anſwered that it was ſufficiently a ge- 
neral Council, ſince it was compoſed of ſo many Pa- 
triarchs, Archbiſhops, Biſhops, and Nobles, col - 
lected either in perſon; or by their Ambaſſadors, 
from all parts of the world; and the Pope proceeded, 
as the Vicar of Chriſt, to declare him guilty of ſaeri- 
lege, and hereſy, and, in conf ce, to pronounce. 
im excommunicated, and dethroned. In the pres 
amble to the ſentence, he has theſe remarkable ex- 
preſſions; that the Popes are eſtabliſned over all 
Chriſtians, for the purpoſe of rewarding the good, 
and puniſhing the guilty, in virtue of which he re- 
leaſes the ſubjecis of the Emperor from their oath 
of allegiance; he actually calls upon the Electors to 
proceed to a new election; aud as for the — 
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of Sicily, as fupevious Lord, he reſerves its diſpoſal 
c Ee CL TTSITS 
This terrible ſentence ſeemed to aſtoniſh the Coun- 
cil nfelf, and was heard, ſays the hiſtorian, with a 
kiad of ſtupor and horror. The aſpiring Pontiff 
however, who was the only perſon unmoved, (7) 
proceeded in concurrence with the Fathers to. de- 
nounce the uſual curſes againſt Frederick, who was 
no longer ſtyled Emperor, and after a number of 
other acts concerning matters ſemporal, as well as 
Spiritual, the Aſſembly ſeparated, 
Thus finiſhed the celebrated Council of Lyons, 
the proceedings of which were of the utmoſt im- 
portance to the European Law of Nations. and 
which, as its power is wholly aſeribeable to the in- 
fluence of Chriſtianity, (whether well or ill directed) 
has a fair title to be noticed in this place. The ſen- 
tence which it dared to promulgate, was received in 
_ Chriſtendom: as legal and juſt; it was publiſhed in 
all due formality in England by Hzxxy III. the 
near relation of Frederick, and although that able 
prince contrived to keep together a ſtrong party in 
the Empire, the reſt of his life was paſſed in arms 
with indifferent ſucceſs. The eccleſiaſtical princes 
of Germany, payed ſo much deference to * ſen- 
tence, as to elect immediately a new king of the Ro- 
mans, in the perſon of Henry Landgrave, of Thu- 
ringia; and when that monarch died, which he did 
in endeavouring to afſert his rights, they ſtill paſſed 
dy the depoſed Sovereign, and with the additional 
ſuffrages of many temporal princes, who had in ge- 
neral proteſted againſt the proceedings of INxxo- 


7 


) In Imperatorem Fredericum, fine aliqua palpatione, vel 
diſlimulatione, vel dilajionis indultu, talem ſententiam excom- 
municationis in pleno concilio, non fine omnium Audientiuin et 

circumſtantiym ftupore et hortore terribiliter ſulguravit.—M. 

Par. 668, e wo x 15 2 4 
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cup; "their choice {ell upon William Earl of Hol- 
land, who ſurvived him. (5) ou 
Thirty years after this, the city of Lyons beheld __ 
another General Council aſſembled within its walls 
in which, though the affairs treated of were neither 
of ſo much importance, nor of ſo much daring, as 
thoſe which had employed the attention of the firſt; 
et they were not leſs general in their eflects u ow 
OY nor leſs evincive of the union which 
Councils always ſuppoſed it to be under, in contra- 
diſtinction from the reſt of the world. The object 
of the meeting was founded entirely upon the max- 
ims of Chriſtianity, and of Europe; the relief of 
the Holy Land: t e unibn of Churches; the refor- 
mation of manners; and the temporal affairs of al- 
moſt all the weſtern nations. The members of it 
were numerous. Befides the Secular Powers, there 
were aſſembled near ſixteen hundred Prelates: the 
Pope (Gxncoxy X.) preſided in perſon; and Put- 
- 21e III. of France, who had to aſſert elaims 
to the ſovereignty of the city, after coming to meet 
ark to expreſs to him his Arie will, left bim a guard of 
F renchmen under the nan of Imbert de Beau- 
jeau, one of his Nobles. Of Secular Powers, there 
were aſſembled, the King of Arragon in perſon; the 
Grand Maſters of the Knights. Hoſpitallers and - 
Templars; and the Ambaſſadors of the Emperors 2. 
German 1 and Conſtantinople, of F rance, | Eogland 
and Sici 
In this Aſſembly much was done for we con- 
MONWEATTU of Eux or E. A reconciliation be- 
tween the Greek and Roman Churches was effected; 
the election of the Emperor Roporyn was confirm- 
ed; and the claims of AL»HoNso, King of Arragon, 


(s) The account of the vhols of theſe proceedings is to be 
| — in Mat. Par. fos. 662, 663, to 679. Hel 1. 125, Burig- 


_ oy a & Pfeſfel 1. 394. Struv. Corp. Hiſt. 
rm. 1 
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upon the 8 dignity, renounced. in form. The 
diſputes of the Princes of Italy were taken into con- 
fideration; the form of election of the Pope himſelf 
was reviſed ; uſury was declared infamous, and ex- 
communication was denounced againſt thoſe who in- 
terrupted a Prieſt in publiſhing eccleſiaſtical cenſures 
againſt Sovereigns. ( __ 5 
It would extend this part of our enquiries to a diſ- 
proportionate length, were we to examine the tranſ. 
actions of the other Councils that were held in Eu- 
rope; and the intelligent reader would anticipate any 
jaferences that could be drawn from them; exclu- 
five of which, the account of the two Synods above - 
;- mentioned, demonſtrates ſufficiently the point with 


Wich we ſet out, that the profeſſion of Chriſtiapity . 


had gone the greateſt lengths towards uniting the 
European nations under an intimate and cloſe al- 
liance, which, but for that, would never have ex- 
iſted. , The only inſtitution to which I can compare 
theſe meetings of the Powers of Europe, is that of 
the Ameynarcryons in Greece; for which, howe- 
ver, there were particular reaſons of another nature, 

drawn from the community of origin in the Pelaſgic 
States; their ſimilarity of language and laws; aud 
their inhabiting an almoſt inſulated country, the 
litical intereſts of which were in conſtant oppoſition 
to that of their ſurrounding neighbours. Religion, 
therefore, did as much for Europe, as a community 
of race, of language, of laws, and of political in- 
tereſts, did for Greece; and fo great was the opinion 
of the utility of theſe General Councils, that it 
ſeems to have been the peceived doctrine, according 
to M. Paris, that theyMAhould be held as a matter a 

riglit as often as the Jubilees, (which in the ages be- 
fore us was every fiſty years) (v) when, to uſe his ex» 


5) Hiſt. des Coneiles. t. 11. 950 et infr. þ 8 
v) In quo decretum et ſcriptum eſt, quod non deberet de iure 
concilium generale celebrari, nifi ſemel infra quinquagenta annos, 


quod eſt ſpacium clauſum jubileo. Mat. Par, 662. 
5 preſſions, 
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preſſious, «© omnia 'callapſa habent reformari et in 
«* bono ſtatu reſtitui et ſolidari.” They were of fil 
farther uſe, in as much as they were the itiſtruments 
for reforming the abuſes which proceeded from the 
Papacy itfelf; wboſe authority was always ſuppoſed 
to be inferior to'theirs. „„ „ oh Lg ANTI 

This was a point of ſo much importance to the 
papal intereſts on the one hand, aud the intereſts of 
Europe on the other, that it was often conteſted with 


. 


great energy: the event, however, declared in fa- 


Lour of the latter, as in reaſon it ought'to have done; 


ſince, according to an antient author, Whatever 
power may have been attributed to the Pope, it 


ſhould be conſidered às extending over individuals, 
not over the whole collective body of the 'Church; 


Fps ius Papa Ecclefie, quam Exclgſia tota Pape obedirs 


cogetur. ()) 


This indeed had been in ſome meaſure acknow- | 


ledged by the proud ſpirit of Gzzcorxy VII. him- 
felf, who profeſſed to appeal to a General'Council to 
judge between him and the Emperor Henry IV. In- 
nocent III. alſo allowed that he could not decide 
upon the divorce of Philip Auguſtus, without the 
{ſupport of the fame fort of Synod. Their ſuperiott- - 
ty was folemnly adjudged in France by one of the 


articles of the pragmatic ſanction of Charles VII. 


1437: 10 and 7 the Council of Consraxc8 it 

was at length finally ſettled againſt the See of Rome. 
In that celebrated Aﬀembly we find it decreed, in 

the firſt place, that a GENERAL Council, repre- 


ſenting the whole Catholic Church, derives its au- 
thority from CHRIST himſelf, and that to ſach an 


authority every one © cujuſcumque ſtatus vel digni- 
* tatis, eiam ſi papalis exifiat,” is bound to yieldghis 
obedience. It was decreed in the ſecond place, and 
again without any reſerve of rank, that whoever re- 


re Recheriits Gy h NE A Chi 27+ 
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fuſed this obedience, ſhould be condemned to a me- 
rited penitence, et etiam ad alia juris ſubſidia, {i 
opus fuerit. (*) What theſe alia jura were, may 
be farther collected from the proceedings of the ſame 
Council, (carried, as it is ſaid, in pe of the Cardi- - 
nals, ) ()) which actually depoſed Johx XXIII. from 
the Pontificate; (2) and from thoſe of the Council of 
Baſle, held a few years afterwards, when Everxs 
IV. met with the ſame fate. (oa 
But with whatever appearance of regularity and 
advantage, the power and conſtitution of councils 
may ſeem to have been attended, it muſt be owned 
that Chriſtianity, by being abuſed, gave riſe to max- 
ims, too long received, which it would be an out- 
rage upon common ſenſe to etdeavour to juſtify. 
The Pope's power to diſpoſe of the Crowns of Chriſ- 
tendom at will, as the ſucceſſor of St. Peter; to grant 
new territories to the eonquerors -or diſcoverers of 
them; to annul treaties, * contrary to the inte- 
reſts of Rome; to abſolve men from the moſt ſolemn 
contracts; or to preach cruſades againſt all who re- 
fuſed to acknowledge bis authority: theſe, it would 
be as vain, as it would be ridiculous, to defend 
= with gravity. Fidelity, however, to our undertak- 
| 


ing, demands that we ſhould enter upon the detail 
+ of them; 20d ridiculous as they are, they are yet an 
eminent proof of the effe& which any religion, 
whether pure or corrupted, will always have upon 
dete euſtoms of the nations that profeſs it. | | 
| The foundation of the whole of the Papal uſurpa- 
tions in theſe points, is to be traced to the forged 
1 (x) 1255 Concil. Collect. ap Du Mont: 4. 25. | 
Pfeffel Dr. Pub. d' All. 1. 617. a 0 6 
He was declared guilty of Hereſy, Simopy, and Mal-ad- 
miniſtration; and cited to ſurrender himſelf within a certain 
time, * ut ipſe cum ſuis fautoribus in propriis perſonis compa- 
© reant, ee ſuam audiant, &c. Du Mont. 4. 27. 


(a) Puffend, ſur Ia Mon. Sp. du. P. 55, 56, et infr. 205 
£ ” colleQion 


on 
4 
© 
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collection of the decrees. of General Councils, and 
the letters of the Biſhops of Rome, ſuppoſed to have 
been made by Is1Do0R, Biſhop of Seville, a Ptelate' 
of learning, who, it was known, had made. ſuch a 
collection in the ſeventh century. . Two hundred 
years after that period, there appeared in the world 
a book, ſaid to be this identical one, which had not 
till then been univerſally known, and which con- 
tained matters of the very deepeſt importance to the 
whole conſtitution of the Church, and the maxims 
of all the European States; in other words, to the 
European law of nationsk os, 
Before the promulgation of this book, the Biſhop 
of Rome had been in poſſeſſion of no powers that in- 
terfered with other Biſhops, who were independent 
of his dioceſe. His pre-eminence, and his functions, 
had been confined to his own Suffragans; and ſo far 
was he from claimipg any authority over the tempo- 
ral Sovereigus of the wörld, that he was himſelf 
dependent upon the Ein pœrors for his very election. 
That he was the true and only juccęſſor of Saixr 
PuTxR, or that he derived more power from tnt 
Founder of CuRIsTIANxIT X than other *Biſhops; | 
who all ſprang from the ſame ſource, had not then 
been thought of: on the contrary, all Biſhops were 
ſuppoſed to be coequal; and fo far was the idea car- 
ried, that the whole Churehſhas been thought to have 
been but one Biſhoprie, wherein every ſingle Biſhop 
had an equal concern in the whole. Epiſcopatus 
* unus eſt; cujus a fingulis in ſolidum pats tenetur,“ 
() In this ſenſe, therefore, the authority of the 
Biſhop, of Eugubium extended as far as that of 
the Biſhop of Rome. Rhegium was equal to Conſtan- 
tinople, and Tanis to Alexandria; nor are there want- 
iog inſtances of Biſhops exerciſing their epiſcopal 
functions in all great eccleſiaſtical matters, in dio- 


(5) Cyprian de Unit, Eccleſ. ap. Bingham 2:5, + 


* 
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| ceſes not belonging to thetnfelves, by virtue of the 


community, and equality of their power. (c) Hence 
before the eſtabliſnment of patriarchal churches, 


among other titles which were given to them, we 
frequently meet with that of Ae, Or men 


who acknowledged no head; and even aſter the di- 
viſion of the Church into Patriarchates, many of 


theſe independent Biſhoprics remained, fuch as Bul- 
garia, Cyprus, and Iberia. (4) The reputation, 


wever, of the Roman City, gave importance to 
its Biſhop in the minds of the world; for it was ſtill 
in the power of that illuſtrious, though fallen capi- 
tal, to communicate ſplendour and conſequence to 
thoſe who poſſeſſed it. In the Council of Chalcedon, 
therefore, under the Emperor MAR CAN, the title 
of CEcUMENI1CAL or UNTIVERSAL Biſhop was given 


to Pope Leo, by fix hundred Prelates. By that 


Pontiff, however, it was geither accepted nor refuſ- 


ed, although from that time the inferior Clergy began 
to addreſs themſelves to him as Sanctiſſimo et Beatiſ- 


ſimo Univerſali Archiepiſcopo, et Futriarchæ Mag- 
ne Rome, et Sanctæ Univerſali Synodo. (e) Ac- 


cording to ſome, it was the Emperor Phocas who 


beſtowed upon him the title of ORcumenical; and 
certain it is that from the time of CHRARIIM AON, 
who might almoſt be ſaid to haye been the Emperor 
of Europe, and who revived the title of Emperor of 
the Weſt, he had been endowed with the excluſive 

ivilege of conſecrating that , auguſt Sovereign. 
FFhis contributed not a little to raiſe him in dignity 


above his peers; and from all theſe circumſtances, / 


the eyes of men were attracted to the antient eapi- 


tal of the world, in preference to the other Patri- 


archal Sees. () | 
| ; ? Bingham "Bow (d) 10 2. 18. | 
of e)..Paſquier. Recherches de la Fr, L. z. Ch. 2. 
7) Upon the conſtitution of the E riſtian N ſee 
rent 


Puffend. Mon. Spir, du Pape. For the precedency of di 
* | ; churches, 


It was in this ſituation of . 1 e = 
above-mentioned appeared; and che little 


tion aud learning then ion did'not 


undertalte a eritical d = * 6 


and jarring 7 Cocoon of bee, . 
e rful an 


aid as the Church was at all times able to afford, allo 
contributed to che reception of the work. 

By this remarkable collection it was a to'a 
pear, that the world had formerly agreed to Sing 
the Bienor of Roux as the ſucceſſor of Sr. PrTAR; 
and that as Chmisr had given the Rey of e 
into the hands of the Apoſtle, (g) fo, as his fy 
ſor, the Pope alſo received them ; that all mit! 


of religion, according to the phraſe of the on 


Zachariah, ought to be honopred* as the apple of 


God's eye; that all ſpirichal perſons; and the 


eſtates, ought tobe exempt from —— ſecular N 
that the cogaizance of all cauſes: wherein religion 
could have place, ſuch as matrimony, baths, (and 
therefore contras and treaties;) ſhould” belong ane the 
Biſhops, let what would be the rank of the 


even though it were ſovereign; i) char ham 


Biſhops, an appeal lay ia the aperlar See of Rome; 
that the ſupreme Fontiff had the right to ay all 
Ecelefiaſtics, Archbiſhops, and W. . * 
point others in their ſtead; and laſtly, 


of ewige power thus come Keel he pak 


3 Ta amon A Sir Geo. Wee e on rec 
Paſquier. Rech. de la France, I. 1 
atter favours the See of Rome, but wit out a i 1ece 

9 St. Marth. ch. xvi. v. 18, 19, And ee des 
1 ou art Peter, and 75 this rode T will build my chareh, 
« and the ils grep of He — 1 againſt 3 * LY 
will give unto thee the kingdom Hi ; nd 

« 3 55 3 


_ (#) Fuffendorf. ut Fup, 23. 
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Heaven; and what de ver th ſhale ] 6 Ea th, 
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ſeſſed the wonderful prerogative of excommũnicating 
Kings and Princes, and declaring them unfit to 
reign, the expreſſion of God in Jeremiah being 
applicable to him, See I have this day ſet thee over 
ce the nations, and over the kingdoms, to root out, 


© and to pull down, and to deſtroy; and to throw 


- = 


« down, to build, and to plant,” (i) POLY 
The arrogation of a power ſo ſtupenduous would, 
in other days, have excited the ridicule of mankind 
r its folly, or their pity for its madneſs ;, in theſs 
ies, however, its was, ſerious; and, from 
the cauſes above-mentioned, it ſoon began to be 
e 99. oy, i 0G. 
That the Temporal Powers ſhould not have im- 
mediately reſiſted it, is not wonderful, fince, in all 
probability, tbey were ignorant of its extent, and 
| Sa of the fhbly of its exiſtence. Such ins 


deed had been the opinion and weight which almoſt 
all Biſhops had acquired, that in the primitive 


churek they bad been univerſally choſen the arbi- 
trators of men's differences, and their judgments 
had been confirmed by the Imperial ſanction, and 
rendered independent of the Secular Magiſtrate. (I) 
But that the body of the Church ſhould receive it, 
is remarkable, fince it altered its whole conſtitution, 
and ſurrendered-up the independence of a vaſt num- 
ber of powerful Feelefiaſtics Who the author of 
the collection was, has not been exactly aſcertained; 
(1) büt Riculphus, an Archbiſhop of Mentz, is 


7 erem. 1. 10. F 1 . 

5 uſeb. de Vit. Conſtant. L. 4. 6. 2). 

i Putter, in his account of this famous forgery, makes no 

mention of the name of the author, but _ ſpeaks of the 
romoters of the ſcheme, and ſays it is probable was ſome 
iſhop, &c. Conſtit. of Germ. 1. 98. 100. The very learn- 

2 (upon what authority he does not ſay) calls him Benet 

fa. 


Droit. Pub. d' Allem. 1. 103. 


2 did 
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Spain in the beginning 


faid to have procured it from Spain 
of the ninth century. In 863, the famous Hmemar, 
82 of Rheims, adopted it as authentic. A 
Suffragan Biſhop having appealed from his Provin- 
eial Synod to the — Pontiff, his appeal was 
FF of thi 
twelfth century its aut oP" was ſolemnly acknow- 
ledged by —— decretal of Gratian, the faults of 
which, according to the Preſident Henault, men 

have hitherto in vain attempted to expunge 9 


From the time of the publication of bugs work, the 


Court of Rome- 
— and aided by the religious deference and 
rſtition of unenlightened men, arrived at length 


power, which interfered with, and almoſt — 
the affairs of all the Chriſtian nations. 

It was in the eleventh century that theſe uſu 
tions, which had thus before taken root; were wy 
brought into life and ſtrength; and the well. known 
enterprizes of the aſpiring HiLDzekAND, ſo cele· 
brated under the name of GA RGORT VII. by hum- 
bling both the clergy and the laity of Chriſtendom, 
ſeemed to emulate the power of the antient an 
tors. 

It does not fall within our ſubje& to trace the 
ſteps by which he proceeded it is ſufficient to re- 
member, that he was the firſt of the en who ' 


(n) Hift. Chron. 1. 193. Puffend., Spier * Cape. 
28. It was not till the reformation tar ro * half of 
Europe from the yoke of Rome, that an 1 N to 


ueſtion the Ter of this ſup NE of Thidor; a 
iterary conteſt was then e on it, in which the Catho- 
lics were obliged to. conſeſs So work was ſpurious, and 
that there were above fifty interpolations in dhe decrees of the 
e Putter. ut ſup. 

It is of little conſequence to the ſub.e & before us, whether 
the collection was 11 or not; * being ſuffleient for our 
point, chat the work was ſo received. 


ay 


ſyſtematically in its ufur-' 


in . period before us, to that wonderful height 18 0 8 


4 
1 
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dr penn of Rome the right. of inveſti- 
extenſion ef which, every Sovereign- 
yielded to the ſucceffor of Sainc 
few (as he yo wow ſu 3 3 | 

ample and important prerogatives 

-- Gxxooky was the firſt alſo who exerciſed. 
pretended. power of depoſing Princes, (o) and of 
granting or withholding Kingdoms in conſequenee of 
the Chriſtian world's being thought to be the pa- 
trimony of the great Apoſtle; a power of coercion. 
and of remuneration fo abundant, that he eonfider- 
ed mankind as more intimately dependent on him 
than they had ever been upon his predeceſſors, and 
conſined, in eonſequence, to himſelf, what had 
hitherto been extended to all Biſhops, . ee, 
guiſhed name of Papa, or Father, ( $232 
The manner in which he coinmenced. b. opera- 
tions evitices the boldneſs of his ſpirit; and the 
conſummate knowledge he: had acquired of the 
minds of men. The ſtrongeſt and moſt vigorous 
Sovereign in Europe, both in dominion and per- 

ſonal character, was the firſt object of his attacks. 

And indeed, the conſtant oppoſition of their inte- 
reſts, and the thouſand jarring claims that aroſe 
between them, made it neceſſary for him to humble 
the Emperor, before be abocaled to the reſt of 
the Potentates around bim. The doctrines of Iſi- 
dor's collection were, therefore, every where pro- 
mulgated ; (9) the reverence Sh to the i of 


0) Ploffel I: 2 5 * 6 2 
2 . - 1. 76. ei infr. Maimbourg. vie de Gees: the. 


2 fe Tointe Atinales. Greg. VII. Paſquier. Ree. de 
7 1. 3. imagines Papa to be a contraction ſor” Pater Pa 
trim. | 
3 Les W012" Dede nth Disere Benoit Levita W- 
forge6s, ſous le nom d' Jfidorus Mercator, et que l Archeveque 
Neulſe de Mayence repandit en Allemagne, erunt erigees en 
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Salix PzrER, was transferred to the crafty. Pog- 
wtf; and be ſucceeded in-tearing from Henry IV. 


the right of Inveſtiture, Which, it was held, cogld 


not properly belong to any one not in holy orders; 

confounding in this, the right 10 inveſt a man with 
the ſpiritual character of Prieſt, and the temporal 
right to a particular benefice. () In the courſe of 
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the conteſt, we have reaſog to obſerve the marked 


progreſs which the. ſenſe. (though à miſtaken one) 
of the Chriſiau religion bad unde n the. kenn of 


men. The Princes of Germany, while they de- 


fended moſt ſtrenuouſly the independence and rights 
of their Sovereign,” agreed in a poſition as univerſal, 
that gpoftacy from Chriſtian faith was à fair 
ground for depoſition, A letter, addreſſed to Gre. 
gory from the Diet of Worms, remarks expreſoly, 
that according to the tradition of their fathers, à 
Sovereigu can only be judged: by God himſelf, 

though they acknowledged that he may be depoſed 
for one crime, namely, that of abandoning his relit 


As the active ſpirit of Henry, however, had 


not permitted him to part with this important pre» 
rogative, without a, long and vigorous reſiſtance, 


Gregory had recourſe to thoſe powerful weapons 


with *which the Pontiffs had now begun to arm 


themſelves [<ffeQually ; and in the year 1076; be - 


thundered down upon the German Monarch the ſen- 
tence of excommunication, fo futile, when vnſup. 
ported, but ſo dreadful, when ſeconded, by a 
ſenſe of religion among the laity. Iu the preamble 


| 


to this terrible ſentence, he addrefſes his Apoftolic 


predeceſſor, and tells him, he knows he was 


Joi fondamentales de la Conſtitution EccleGaftique, Pleflel. 


1. 103. © | * 
( dpuffeadl ut ſup. 1. Heiſſ. 1. 76. 77. 
7 Hen. Hiſt. Chron. 1. 179, el 


called * 
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called againſt his will to the government of the 
Church, and would rither have led a wandering 
and humble life; (7) but nevertheleſs, being inveſt. 
ed with power for tbe ſake of Chriſtianity, he thinks 
it right to puniſh its enemies. In conſequence of this, 
the 2 it is well known, was forced to give 
way, abandoned by men whoſe religion would not 
permit them toobey him; another Emperor (Rodol ph) 
was choſen in his place, (6) and he was obliged to 
fabmit to the moſt abject humiliations, before he 
could reinſtate himſelf even in a part of his former 
Power. (?) Jas TESTES . 
From that time, excommunications and depo- 
ſitions were dealt forth largely, and with various 
ſucceſs, by the Coutt of Rome; and, during the 
12 of there was hardly a Sovereign in 
rope who did not feel the weight of this wonder, 
ful power. One of the moſt remarkable examples 
of the inſolent confidence in the opinion thus raiſed 
by the 'Popes, ap a 
jn the conduct of CxIISTIxA III. was then 
O Baron. Annales, an. 1096, Labeo, Concil. Collect. 
2 4. 8 * 5 * : | 4 8 
Fo Heiſſ. 1. 80. Wt 
(i) The following is the exulting and proud account given 
by Gregory himſelf to his Cleryy, of the miſerable ſtate to 
which he had reduced the moſt” powerful Monarch of the 
world; though quoted in other works, it comes too obyiouſly 
within our ſu e to paſs it by: Per triduum ante portam 
** caſtri, depoſito omni regio cultu, miſerabiliter, ut pote 
<« diſcakceatus et laneis indutus perſiſtens, non prius, cum mults 
, fletu Apoſtolicz miſerationis auxilium et conſolationem im- 
ploraxi deſtitit, quam ompes/4qui ibi aderant, et ad WP rumor. 
«+ 1lle pervenit ad tantam pietatem et compaſſionjs+milericor- 
diam movit, ut pro co multis precibus et "lacrymis interceden- 
tes, omnes quidem inſolitam noftrae mentis duritiem miraren- 
tur; non nulli vero in nobis, non Apoſtolica ſedis gravita- 
v tem, ſed quaſi tyrannicz feritatis, credulitatem eſſe clama- 
runt.” * x5 „ Wb. + 
0 Epiſt, Greg. Baron. an. 1077. Labeo. Concil. 
Collect 0. 158. TE CN es 
„ eighty- 


o 
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* * -fix years of age. The Emperor Henry VII. 
oF * ime. to be crowned and conſecrated 
: by the hands of the Pontiff, knelt down with de- 
: votion before his chair, to receive the diadem 
| which Celeſtine had placed between his feet; and 

no ſooner was it fixed on by the hand, than it was 
ſtruck off by the foot of this proud old man, who. 

len it to the Cardinals to take it up, 3 and reſtore it to 
the Emperor. | 

Baronious, in relating chis action, conſeſſes it 

Was 3 but e E. W 

that it was merely a diſplay of his legal pow. 
. 8. mee Crown. 5 6 

WV 1 
Hitherto however, the ambition of the Holy See 1 9 9 
bad been confined to matters merely. ſpiritual; or 

if it had contrived to attain to almoſt ſovereign 

power over the world, it was through the interven- 

tion, and by a crafty management of its prerogative 

in things, as they were called, divine! But the =” 

year 1300 beheld the papal pretenſions, ſtripped of | 
all diſguiſe, and opealy afpiring to the exerciſe of 

ſupreme power in N as well as fpirituals, - + 

under Box rA VIII. That Pontiff is deſcribed 

as able, proud, violent, and boaſting; and having 

obſerved: the almoſt uniform ſueceſs o _ * 

which the Court of Rome had . oa 

backed by- ſuperſtitious deference, he CRY 7 . 

needleſs to proceed with the management and cau- 

tion of his predeceſſors. He therefore openly laid 

claim, as Vicar of Chriſt, to ſupreme authority over 

all the Monarchs of the earth, in things independent 

of religion. He appeared on the celebration of the 

firſt jubilee at Rome, (when it was ſuppoſed tat 

there were 200,000 pilgrims from all parts of Chriſ: 

RIO within the walls,) in the habit of a lay 

; * 0 


(») Baran ad an. 1191. 


Emperor; 


. INFLUENCE or OHRISTIANIFY, AWD. THE. 
Emperor; 2 crown upon his head, a ſreptre in bis 


hand, and the imperial buſkins upon his legs. He 


continued alternately to ſhew binſelf now arrayed 
in de habits of Fendi, now of Emperor, in order 
to prove to the world that he united the temporal as 
well as the ſpiritua! ſupremacy in his own perſon. 


Had he done nothing more than this, he would only 


have attracted the Stake or . poſhbly the reſeni· 


ment, of his neighbours; but his nature was too af- 


piring to be contented with the mere. epfigns; of the 
power which he graſped at, and he immediately en: 


geaged in one of the hotteſt contefls that had ever agi: 


tated the Papal See. It attracted the eyes of all 
Europe, and einployed the utmoſt exertions of the 
moſt powerful of its Monarchs, and therefore well 
deſerves to be mentioned here. 

Philip IV, ſurnamed the Handſome, at that 
time filled the throng of France; a Prince alſo of 


ability and violence, and of a ſpirit particular- 


ly independent. Between him and Boniface 
there were many ſubjects of difference, more eſpe- 
cially concerning the . government of the French 
Clergy, and the right of taxing them at pleaſure, 
to which the Pope pretended, and which the King 
abſolutely. forbade. Philip alſo had made an alli- 
ance with the King of the Romans, the declared 
enemy of Boniface ; and, for this, his Ambaſſador 
at Rome was loaded with the moſt virulent invec- 
tives againſt his maſter. - The Ambaſſador replied - 
with vivacity ; he. ventured to reproach Boniface 
himſelf with the many ſcandals of his life; and 
obſerved, that he faw with grief the evils which 
his ill- placed pride, and unfounded claims, would 


oOcqpaſion, if he embroiled himſelf. with a Prince, 


equally informed of his rights, and Jealous of b 
authori 


This was the firſt blow. The Pope ſent imme· 
diately into France : the Biſhop of Pamiers, a Le- 
| gate 


* 


1 


* 
* 2 * 
1 


* 
2 1 „ * * > a8 'Þ # - 
4 . A. 


gate whoſe character very well tepreſented his own, 
and who behaved with ſueh inſolente, and denouns. 
ced ſuch terrible things in the name of his maſter, - 
that being born a ſubject of France, Philip thought 
proper to order bim to be arreſted, and delivered. 
over to the Archbiſhop of Narbonne, his Metropo- 
litan, for puniſhment. Outraged at this, the Pon- 
tiff immediately iffued forth his Bulls, with which 
he thought'to deftroy the offending Prince; and, 
by the firft of them, commanded him in peremptory 
terms to ſend the Prelate to Rome for judgment; 
which being nothing bat his legal privilege, was 
inſtantly complied with. Determined however to 
aſſert his claims to the utmoſt, he ſent forth another, 
beginning with theſe remarkable words: Fear the 
«© Lord, and hee his commandmetits; We thuſe 16 
* acquaint you, that you are fabjet to us in temporal 
* a ell as in ſpiritual mutters ;> which fo offended . 
the King, that, thrown quite off his guard, he for- 
got the dignity with which a Monarch ought to de- 
fend his rights; and inftead of calmly ſhewing the 
futility of his pretenfions,' he imitated, or exceeded 
in his anſwer, the inſolence of which be complained. 
It begins thus: Philip by the grace of God, 
King of France, 1 the pretended Pope Boniface, 
* little or no health; we chuſe to acquaint your folly 
* that we are ſubjeF to no one th temporals, and all 
** who think ſo muſt be out of Meir a n 
Boniface replied in a Bull, which contained an 
ample and ſufficient difplay of the whole of his 
claims. Hear,” fays he, © my fon, the com- 
% mands of your father; open your heart to the 
“ precepts of a maſter, who holds the place of him, 
* who is Lord and maſter of all; receive, with _ 
« pliability, the advice of the holy Church _ 
your mother; execute, with fidelity, her orders, 
“ and ſubmit, with reſpe& to her will, that is, 


to ours.“ He then enters upon the detail of difor-  . 


ders in his kingdom, many of which were purely 
| temporal, 
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temporal, fuch as thoſe of the Mint; exhorts him tq 
vitence, and ſummons his Clergy to Rome, to de- 
iberate on a reform. In another Bull, addreſſed to 
the Clergy themſelves, he repeats the ſummons, 
- and a0 ew, to conſult upon the injuſtice done by 
the King and his officers 0 * Mebiluy, as well as tO 
- * the Clergy. 
IV. ; Alarmed at this ien Philip aQually bande 15 
fea Jeſt the religious prejudices of the age ſhould 
fupport the Pontiff, and by that means 8 hig 
Whole authority within the kingdom. To balance | 
therefore the power that was thus riſing againſt him, 
he reſolved to have recourſe to his people collected 
together; a reſolution which was the firſt occaſion 
A of of thoſe celebrated Aſſemblies called the States Ge- 
neral of France. (w) | 
The event of this Aﬀembly x favorable to the 
King; and all the three Orders ſent letters to Rome; 
to alſert the independence of their Monarch: yet 
5 ſuch was the reverence paid to a Power which was 
3 eſteemed little leſs than Apoſtolical, that notwith- 
fanding this, and the expreſs prohibition of Philip, 2 
forty of his Prelates obeyed the Pope's ſummons, 
and attended the Council at Rome, which was abſo- 
lutely expected to dethrone their maſter. In this Sy- 
nod was promulgated the famous Decretal called 
Unam Sancran, from its commencing with: thoſe 
two. Latin words; in which it is declared and, pro- 
nounced; that the Church is one, holy, catholic, and 
apoſtolic; that it has but one head, which: is the 
Porz; that there are in this Church two ſwords, the 
ſpritual and the femporal, both of which are wield- 
ed by the eccleſiaſtical power; that the temporal 
authority: is- therefore, ſubſery' ient to the ſpiritual, 


( There have been warm diſputes among the Critics on the 
French Hiſtory, upon the chronology of theſe * but ſee 
Nisan, ee de la France. L. 2. Ch. 7: 


which 
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which is its founder and judge; that there cannot be 
a doubt as to this 9 falling into the er- 
rors of the Manicheans, (which admitted two prin- 
ciples, of good and evil;) and that it was even —.— 
ceſſary for fal vation to believe, that ever | 
Ne. 105 and ought n be ſubject the Bot of 


The effect of this remarkable and preciſe Decretal, 
the Abbe Fleury has endeavoured to diſſipate, by 
obſerving that nothing i in fact was decreed, . 
of the temporal of i He oon. 
feſſes that all the preamble tends co afſert that doc- 
trine; but the things reſolved upon, he imagines to 
be merely the poſition, that every human creature 
ought to be ſubje& to the holy father; which no one 
can deny, fays the Abbe, gun. it is e | 
ſpirituals. (x) | 
His criticiſm does not appear convincing, ſince i it 
is the very proviſo which is conteſted. The pream- 
ble muſt always be compared with the decree, in 
order to explain its meaning; and if we do this, 
whatever might be the real law that was received in 
the world, nothing perhaps can be more ſuccinQ or 
fixed than the meu d the Court of Rome upon 


the ſub 
— of che | 


As a proof of it, Boniface; e eee 
decree, appeared armed with fall powers, and iſſued 


another Bull, by which he declares that all KI es, 
EMPERORS,” other Sovereign Princes, whoever 
they may be, are ſubject, like all other men, to be 
ſummoned before the Apoſtolic Courts, for every 
ſort of cauſe; for ſuch, - ſays he, is our will, © we 
1 mon by the permiſſion "of Gow, connnd the wok 
„ Unrver 

Bold and anreaſocable as theſe da were: ridi- 
tulous even 28 they now ſeem; imperiea, and illegi- 


(x) Hiſtoire Eccles 19. 37- io 


timate, 


I . 
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timate, as the Council might appear which pro- 
nouneed them; it is curious to obſerve their eſſect 
upon the kingdom againſt which they are directed. 
One would have thought, that the very impudence 
of the pretenſion would have been ſufficient to have 
- defeated itſelf; and that the French Monarch might 
have let it paſs off without notice, as the ebullition 
of folly or madneſs. Not ſo;: he was reduced actu- 
ally to defend himſelf, not ſo much by rein the 
claim, as by attacking the per/on of the claimant ; 
and was forced, inſtead of meeting, and deciding 
the queſtion. upon the ſpat, to appeal to the ſame 
Tribunal, only compoled of other Judges. 
sa ſecond meeting, therefgre, of his States, he 
loaded the Pontiff with the . virulent abuſe; he 
accuſed him of every ſort of crime and hereſy ; of 
being an infidel, a ſorcerer, a conſulter of dæmons, 
a Simonack, a murderer, and a ſodomite; of having 
ſaid he would rather be a dog than a Frenchman, 
aud would ruin the whole of Chriſtendom, or de- 
ſtroy the French pride. r 
By this artful conduct, he moved his people to re- 
queſt him to procure the convocation of a General 
Council; to which, and to a future Pope, he might 
refer the matters between them; and, aſſecting to 
acquieſce, he prepared a formal act of Appeal. 
In the procuration of this, he intreated the Biſhops 
to join him, and proteſting againſt the authority of 
the laſt Council, and of the perſon who called him 
ſelf Pope, he declared he would only abide by the 
decihon of the new Tribunal. The Clergy con- 
ſented to the appeal, but added, in expreſs terms 
that they would not make themſelves parties 23 
Box1racz. They promiſed, however, to i 
the King in the conteſt againſt whatever violence he 
ight undertake; a promiſe which, it is remarkable, 
Philip was forced to requite, by ſweartng on his ſoul, 
in conjunction with the Queen, and his children, 5 
WER. | EF”; prote 


- 
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protect them, in return, from a! vengeance which. 
according to the received law 90 the OY they | 
knew would be legitimate. C 3 

Excluſive of the hen of the chen / the 
King thought he could not be entirely Bev. without 
the ſupport of the reſt of bis kingdom; he therefore, 

miled his protection, in the fame ſolemn manner, 
to the dobility, and all thoſe in general who ſhould 
give their conſent to the convocation of a future coun-" | 
cil, and he ſem commithoners all through the realm 
to receive this conſent from provinces, cities, uni- 
verſities, and chapters. Theſe were precautions. 
which it is wonderful fo powerful a Monarch ſhould 
have been forced to take againit ſuch chimerical pre- 


en hedhe be e \ 


tion of the times might probably bear out his enemy 
in his unreaſonable enterpriſe. Upon the whole 
view of this affair, we are indeed ofien obliged to 
obſerve; that the conduct of Philip, at the moment 
when he ſeemed moſt ſenfible his rights, and 
moſt determined to ſupport them, is the ; 
proof of the Pontiff's power. Had the point of 
diſpors been inconteſtible, or had he not been much 
afraid of the religious veneration of men for the See 
of Rome, even in its molt extravagant undertakings, 
there would have been no:occaſion 'for him thus to 
have armed himſelf. Above all, hisendeavours to 
depofe the Pope, and his appeal to a future Council, 
inſtead of reſiſting their ka. rity upon poiuis which | 
he contended were fo clear in his favour, are firong” 
proofs, ram by himſelf, of the influence were: 
noticing. 

The reſt of 112 l affair is r te 
tisfactory in determining che point. JNIFACE, 
true to his deſign, aflembled a Conſiſtory in which 
he purged himſeif, by oath; of the crimes laid to 
his charge; he perſiſted in his reſolution to "puniſh 
ow n with What he called bis * 

Ms 
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Tos appeal; be detlared that no Council could be af. 


ſembled without his own conſent, in which he was 
right, according to the received uſage; and _ 


„/ 


that there was no one on earth greater than himſe 


nor even his equal; in which, according to the cor- 


rupted ſenſe of religion then extant, he was not far 


wrong. : . e 
He went on, in different Bulls, to ſay, that, as 
Vicar of Chriſt, he bad the privilege of governing 
Kings with a rod of iron, and could bruiſe them 
like a potter's veſſel; but that, as a good father, he 
meant only to give them ſalutary correction; he 
therefore for the preſent, excommunicated Philip; 


abſolved all his ſubjects from their allegiance to him; 


threatened them with curſes if they obeyed him; 


declared him incapable of command; annulled all 
Treaties which he might have made with other Princes ; 


bade him return to the yoke of his legitimate obe- 


dience, and truſt entirely to the mercy of his Lord, 
if he wiſhed to avoid a puniſhment ſtil} more ſevere; 


by which he meant the only one that remained, a 


regular and formal depoſition. - e. 
The maxims of the world were too little ſetiled 


| to ſuffer Philip to be at reſt under this danger. The 


old Law of nations had gone ſuch lengths with re- 


ſpect to the papal authority that he knew not where 


it might ſtop; and the firm activity of Boniface made 
him tremble for the event of an affair which he had 
been ſo long unable to ſettle. + The danger indeed 
had now become inſtantaneous; for Boniface had of- 
fered the kingdom of this rebellious fon of the 
Church to the Emperor Albert, who himſelf had 
but juſt 2 rebellion, and who probably was 
only withheld from accepting the offer, by weak- 
neſs. Philip therefore reſolved upon an action, 
which no Monarch in Europe, fince the foundation 
of the papal power, had ever dared to attempt. He 
detached Colonna and Nocarer, (the former an 
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Italian of power, and the declared of Boui- 
face,) to ſurpriſe that Pontiff in Aganie, the place of 
his nativity, whither be had retired; and they exe- 
cuted their meaſures ſo well, that they overcame his 
— carried fire and ſword into his palace, ſeized 
his treaſures, and IL" bim with an dig 
ni 2 to brutal. ( P 
othing, however, cou overcome the ſpirit of 
Fra extraordinary man; he reſolved not to convoke 
any new Council; he perſiſted in his claims of tem- 
poral ſupremacy over the world; and he abſolutel 
refuſed to renounce the papacy which was deman 
ed of him. © You may kill me,” ſaid he leveral 
times, ſtretching forth his neck, for I am in your 
N but if I muſt die, J will at leaſt die 
13 o 
The event of the affair rather got nd as than de- | 
cided it. Boniface, reſcued by his countrymen, 
died, as it was ſaid, of grief and mortification; and 
his ſucceſſor, Bennet, though devoted to France, 
and repreſented. by the hiſtorians-as a juſt Prelate, 
thought it right to give abſolution to Philip, and to 
condemn the faithful Nogaret to baniſhment in Pa- 
leſtine, which was meanly ſuſfered by his maſter. 
He alſo deemed it — to take off, in form; 
the cenſures which had been laid upon the realm, 
before it could return to its priſtine ſoundneſs among 
the States of Europe. (2) Such was the end of this 
remarkable diſpute, which was founded — 
the power already univerſally attributed to 
of Rome by the — — or NATIONS; a power, as. 
we have ſeen, almoſt raiſed, or at leaſt formed into 


10 * Colonna went ſo far as to frike his on the face; wrong 
p. laced upon a colt, without ſaddle or bridle, and mounted with * 
is 2 ds the tail. 
(z) For the account of this conteſt between Boniface and Phi- 
bp, fe Fleury. Hiſt. Eccles. F. 19. * ad an. 130g. 
e 


If 4: 82. et infr. 
5M ſyſtem, 


29. — by the N abilities of Hanseat 


It esd ne e ee alfs, that 
became inted with another and a very power- 
| ful efeQ ' (deference for the Vicar ef 
5 Chriſt, in the pri ivilege afſumed by the Coun of 
| Rome, to be the Fele diſpoſer of earthly e aaa 
An epiſtle of his fall extant, of the date of 1073, 
to the Nobles of Spain; in which he aſſerts his elains 
to the whole of that kingdom as he patrimony of Si. 
_ Peter; obſerving, that alth 1 
was in the poſſeſion of the it had for- 
been under the dominion of Bhs Chriſtians, 
and therefore of the Apoſtle; ¶ that what once had 
14 ed to him, muſt ſtill belong to him; and he 
<< therefore grants to the Count de la Roche, all that 
he can from the Saracens in that coun- 
<« try.” (a) He carried his pretenſions ſo far, as 10 
extend this claim to the States 3 poſſeſſod i hy 
Chriſtian Princes in the kingdom; all of whom he 
required to acknowledge themſelves his feudatonies, 
Fg to quit the gothic liturgy, and to receive that of the 
Romiſh Church. They replied, however, wich be- 
coming ſpirit, that they were independent Sove- 
reigns, Who owned no ſuperior on earth; and for 
this time the deſigus of the See of Rome were de- 
ſeated in Spain. .(b)—lIa the year 1300 adimilar claim 
is laid to the whole kingdom of Scotland,” at that 
time lying open to various pretenders, a letter of 
Boxara cs to EpwarD I. of England, Rating, that 
Scotland had belonged eee inp 6p » _ 
© ct ab e temporibus.“ () 
The tranſactions preliminary to the conq weſt of 
Ireland, under Henzy II. d Ta 0h with 


1 


; (0 E iſt. ad rinci Hife F I 
I) Mod. Un pring = 2's. 975. 
le) Labeo Concil. ap. Du Mont. 1. 224. 


a ſtrong 
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a ſtrong example of this received power, but of 
another effect, and that a moſt pernicious one, Which 
the corruptions thus introduced into the | 
eſtabliſhments had upon the law of nations. Ac- 
cording to all maxims of juſtice and-regularity; the 
inhabitants of every country have an abſolute right 
to the dominion of the. ſoil, unlefs they theinſelves 
have ſurrendered, or forfeited it, by ſome act of their 
own; nor can the profeſhon of this or that ſet of 
cuſtoms, or of this or that religion, give any title to 
their neighbours to invade them, ſo loog as the have 
furniſhed them with no other cauſe. The a ſe of 
Chriſtianity, however, and the uſurpations we have 
been treating of, operated. upon, and effeQually 
changed this part of the law. Haznzy II. wanting 
a pretext to ſubjugate a territory ſo: convenient by 
2 tion ſor his own States, gravely aſks 

ve of the holy Father to make a conqueſt of Ire- 
land, in order, as be ſays, ©: 10. extrpate the wices of 
te the mhabitants, and bring | them into the woy of 
„ truth.” * Rogavit Papam Adrianutn, ut ſibi lice- - 
ret Hybemiæ Inſulam, hoſtiliter intrare, et tetram 
© ſubjugare, atque homines illos beſtiales, ad fidem, et 

diam reducere veritatis, exterpatis ibi plantariis vi- 

“ tiorum.“ (4) The anſwer of the Pope is a full 

you of his requeſt, and upon the ſame ptinciples. | 

Te tells himg-that he is about to lay up fe himſelf Wo 

an eternal reward in Heaven, for extending the 

bounds of the Chriſtian Church; that there cannot 

be a doubt but that Ireland, and all the Iſſands which 
have reeeived the light of Chriſt (owe is the Sun of 

juſtice,) muſt belong to the juri diQion of Saint 

Patio, and he therefore grants him the permiſſion 

be demands, upon the ſtipulation however, of the 
_ uſual tribute to the Apoſtle, of a penny à year for 

every Chriſtian family. (oY 


(% Mat, Par. 0. | | 25 
, 85 Mat 3 72 & Rymer's Fad. 1. 15. 


Vo. II. F About 
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About the fame time, the Venetians having ſided 
with the Pontiff againſt the Emperor FRRDEZRICE 
 BakBaross4a,, and gained the naval battle of Lig- 
nan; the Pope, to preſerve the memory of it, ſent 
a. preſent of a ring to the Doge, commanding him to 
throw it into the ſea, which out of his apoſtolic 
power, he thus gave him to wife; and hence aroſe 
the well known annual ceremony of the marriage of 
the Doge of that State with the Adriatic. (). 
I be right aſſumed by the Chriſtian nations, of re- 
.Uucing to their obedience, 185 the ſake of converting 
em, all people who profeſſed a faith different from 
their own, , continued for a great-length of time in 
Europe. It is fill a received doctrine among thoſe 
ho ſubmit to the eſtabliſhment of the Inquiſition, 
and thus the mild tenets of Chriſtianity, which ſeek 
for proſelytes through the ſober means of convie- 
tion, were made to aſſume all the fierceneſs, and ab- 
. furdity of Mahometaniſm, which decides: upon be- 
lief by the ſeymiter. 1 0 8 | 
The tyranny and injuſtice of the Spaniards towards 
the American nations, were defended upon this 
pround; and every inveſtigator of the affairs of Eu- 
rope has been ſtruck with thoſe remarkable grants 
made by the Holy See to Portugal and Spain, of all 
the countries they ſhould diſcover, the one to the 
Eaſt, the other to the Weſt. 0 
Both grants were conſidered as valid by the law 
of the times, and the former was gravely reaſoned 
upon as fuch, by the Ambaſſadors of Portugal to 
Edward IV. at the cloſe of the fifteenth century. 
Some Engliſh merchants, having endeavoured to 
open a trade with the coaſt of Guinea, Ambaſſadors 
were ſent to the Court of London, to ſtate the right 
to that country conferred by the Father of Chriſten- 
dom, upon the Portugueſe, and EDWAR D, upon ſuch 


Y Hen. Hiſt, Chron. 1. 19. 
a ei, 


. 


Per place for the ery] of the world. 
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authority, not daring to continue his enterpriſe, in 


flantly ordered his merchants to deſiſt. () 
The grant to Spain gave riſe to proceedings, and 
to reaſoning, ſo extravagant, that I cannot help ſet- 
ting them before the reader, Wes at the expence 
of extending this account already but too long. 
Ten years after the diſcovery of the main land of 
America by CoLumBvs, attempts were made to ſet- ' 
tle it. . Two governments were marked out by Fer- 
dinand for two adventurers, who conſulted the moſt. 
eminent Lawyers and Divines io Spain, upon the 
manner of taking poſſeſſion. By theſe wiſe men it 
was determined, that as ſoon as they arrived, they 
ſhould require the natives 10 ſubſcribe to the articles of 
the Chriſtian faith, and the ſupreme juriſdiction of the 
Pope over all the earth, which if they did not do, they 
were to be reduced to ſlavery by fire and ſword. In 
conſequence of this, Ojzpa (one of the adventu- 
rers) on his arrival, publiſhed a proclamation, by 
which he notified to the inhabitants, that he was the 
ſervant of the kings of Leon and Caſtile, the con- 
uerors of burbarous nations; that God had created 
Heaven and Earth, and one man and one woman, 
of whom all are deſcended; but as their poſterity 
were ſcattered about in various kingdoms, God had 
1 5 them in charge to one man, named Sarxr 
PRT ER, whom he had conſtituted, Lord of the hols 
race, and commanded to refide at Rome as the moſt pro- 
at he 
was the judge of all Chriſtians, Moors, Jews, Gen- 
tiles, and all ſets whatſoever; that he was called the 
Pork, which ſignifies ApvixAaBLs, GRIAT Fas 
THER, and GuaRDIan; that this power, atid this 
appellation, had been tranſmitted to his ſucceſſors; 
that one of them had made a grant of the Iflands, 


the Terra Firma, and the Ocean, to his Sovereigns 


EF.\ 


| (8) Hackluyt's Voyages, v. a. 2d pt. ,... 
; F 2 f 0 8 F ir of ] 
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Ferdinand and Iſabella, in deeds which the Inhabitants 
might ſee if they pleaſed; that thus they had alread' 

be Lord # the Iſlands, and the people he rod 
addreſſed, were bound to obey them in the fame 
manner; which if they did not do, he would take 
them wherever he could find them, and treat them as 


rebellious ſubiecis. (hb). | A; 9 85 
' Other States, if they did not follow the Spaniards 
in the Extremes of cruelty, ar leaft proceeded in the 
difcoveries they made in the new World, upon the 
ſame principles. In the patent granted by Henry 
VII. to John Cabot and his Sons, io diſcover and 
take poſſeſſion of new lands; the poſition is reaſon. 
ed upon, as if its ſoundneſs was beyond a Pay 
of doubr. Henry grants to theſe celebrated Navi- 
gators, full power and authority 10 fail to all parts 
of the world, and © to ſeek out atid diſcover alt 
e Iſlands, Countries, Regions, and Provinces what- 
& ſoever, that may belong to Heathens and In fuel. 
e He grants to them, their Heirs, and Afigns, and 
to every of them, licenee to ſet up his banners and 
ay” re in every Village, Town, Caſtle, Iſſe, or 
* Mainland, of them thus newly found; and au- 
i thoriſes them to ſubdue, occupy, and piſeſi, as bis 
* vaſſals and heutenants, all ſuch Villages, Towns, 
“ Caſtles, Ifles, and Mainland, fo found; procur- 
* ing to him the dominion, title, and juriſdiction of 
© the ſame.” (7) In like manner a patent was grant- 
ed by Ex1zaBxztH to the celebrated Sir Humphre' 

Gilbert, authorizing htm © to diſcover, find, fearc 

* out, and view ſuch remote, heathen and batbaroms 
lands, countries and territories, not Ac P. 
feed of any Cltriſtian prince or people; and he, his 
* heirs, and aſſigns, are to have, hold, oecupy, and 
* enjoy the fame, with all their commodities, ju- 


(A) Robertſon's Hiſt. of Amer, 1. 235, 236, & note 33. 
0) Hackluyt, 1. 510; 8 4 # 


«© riſd ict ions, 
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* riſdictions, and royalties.” (4)—A . grant 
was made in the ſucceeding reign to Harcourt and 
North, of the Whole river of Amazons, Av it 
was pot in the poſſeſſion of Chriftian people; pt 
in the inſtructions to Fenton by the Lords © 
Council in 1582, be was emjomed not to bol or 
take any thing from Chriſtians, without paying for it, 
upon pain of puniſhment ;. the e in theſe points 
ſeemed Ei to themſelves, (2 Who e us 9 
would be filled with indiguation were à fleet of 
from ſome part of the lobe, hitherto bs Be. 
{if ſuch there be) to 257 io Europe on 18 
and pretend to ſpoil us of our 8 or take E - 
ſion of qur territories upon the authority of 
patents? Such however was the law, upon whi 
our anceſtors proceeded, at the cloſe of the hfteen! 


£eMury. . 

But the fulleſt example of of the Pope 5 authority to 
diſpoſe of all earthly „is to be found in the 
courſe of the 9 — of Sicily and Napfes. 
From the eighth to the ele yenth century, chat coup- 

ae prey to the power of the. Saracens, 
ſome Norman gentlemen, under the condut 
Sell of the famous Rohr GuiscARD, and his 
_ ther hah La pug: . mo; 
w with much valour, they vt 
the Conquerors availed themes of their. POWEr, 
and exerciſed the rights of Sovereignty, bo 13 
cily and Apulia ; their poſſeſſion was not Fmt to 
be confirmed, until the had received a regular grant 
of it from the Pope, w they accordingly obtain- 
NicnoLas It. about the year 1089, WA the 
is to this grant that the a e 


. ave 3.138. 
(1) Harris's 1 p. 1. 715. Rymer, 19. 215. 
(n) Hackluyt, 3. 7 

{n) Fazell De Reb. Ye. L. 6. * 


— 
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See of Rome over Naples and Sicily, exerciſed from 
that time to this day, and the moſt important mat- 
ters that afterwards occurred in the hiſtories of thoſe 
countries, are in fact to be aſcribed. (o) In 1130, 
Roo, then only duke of SrexLy, procured the 
erection of the duchy into a kingdom, from this all 
powerful Sovereign. In 1198, after many conteſts 
D different competitors, the Empreſs Co x- 
$TANCE, the heireſs of the laſt family, was put in 
poſſeſſion of it upon ſwearing to do homage when 
required. In 1207, Innocent III. married the youn 
King Frederick to CoxsrAx cx of Arragon, and pro- 
miſed the Whole realm to the family of Arragon, in 
.caſe Frederick died before conſummation. Upon 
the election of Frederick to the Empire, he forced 
him to agree to abdicate Sicily, in favour of his 
-eldeſt fon, in order to prevent the junction of the 
two Crowns,.. Upon his iR in the council of 
Lyons, 1245, Innocent TV, reſerved, as we have 
ſeen, the diſpoſal of it to his abſolute will; and af- 
ter the death of Frederick it was annexed for ever, 
together with Naples, to the dominion of the Holy 
See in 1254. In the mean time however, Main- 
froy, who had been declared Regent; trufting to his 
fend with the people, aſſumed the regal power; 
and it became a point of honour not to acquieſce un- 
der the pretenſions of a man, who was ſuppoſed to 
arrogate 3o himſelf the juſt right of his maſter. In 
ſupport therefore of this right, Innocent reſolved to 
give the crown to any prince who would undertake 
do diſpoſſeſs Mainfroy. He offered it to various po- 
_ tentates, and firſt turned his eyes on Charles Count 
of Anjou, brother of Saint Louis, whom he invited 


(e) The philoſopher of modern times muſt ſmile when in the 
preamble to the Treaty which took place in confirmation of this | 
grant, he obſerves the haughty Gurscand fiyling himſelf, © I 
. N by the grace of God and Saint Peter, duke of Apu- 

la, &c. &c.” | 


| to 


to take poſſeſſion of it in 1232; but the abſence of 
his brother in the Eaſt, prevented that amhitious 
prince from accepting the offer at that period. ( 
He next fixed upon Richard Earl of Cornwall, byo- 
ther of Henry III. who alſo rejected it. But though 
the preſumptive heir of the crown. thus bandied 
about, was his own nephew, his rejection was not 
founded upon any reſpect, either for bis righis, or 
thoſe of nations; but merely upon the difficulty of 
the enterpriſe he was x" 5 to undertake. His 
third attempt was with Henry himſelf, to, whom, he 
offered it for his ſecond: ſon, prince Edmund, and hy 
him it was accepted. Innocent dying during the 
tranſaction, his ſucceſſor, Alexander IV. proceeded 
in it with equal zeal, and ſent a ring to the prince by 
the Biſhop of Bologna, as a mark of :inveltare,.the 
ceremony of which was ſolemnly performed before . 
the Court in England, ©, Unde,”. ſays Mat. Paris; 
elevatum eſt cor Regis, in ſublime, , et exultavit 
e tanquam, jam receptis Siculorum et. Apulorum, 
* omnium homagiis, civitatibus, et caſtris, in re, 
* gem coronaretur. Et in propatulo, rex pater v 
< cavit filium ſuum Edmondum, regem Sicilia. (a) 
So legitimate, in the eyes of the kings of that time; 
had a falſe ſpirit of Chriſtianity rendered the claimg 
of the ſuppoſed Vicar of its Founder. 
The deſigns of Henry however were defeated 
through inability. Ia want of every thing neceſſary 
to make a conqueſt, he found he had engaged in an 
undertaking far above his force; and unſupported by 
bis parliament, who ſer their faces againſt the enter- 
priſe, he offered to renounce the precious gift Which 
the Holy Father had made him, but ftrapge to tell, 
his renunciation was abſolutely refuſed. Alexander 
inſiſted upon the execution of his engagement, ang 


;: 


| (2) Buri 7. 2. 133* l 
70 Mat, Par. 911. | 


oven 
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oven threatened kim alſo with-excommunication, in 
<aſe of failure. In this ſuſpended- ſtate the affair 
Rood for ſome time; when /UrBan, who had ſuc- 
ceeded Alexander, finding his hopes from England 
baffled, turned himſelf once more to France, where 
de invited Lewis IX. tothe afſifiance of the Church. 
and propoſed to beſtow this remarkable throne upon 
one of his younger children. | Lewis, the moſt juſt 
prince of his time, heſitated at firſt as to the legality 
of the tranſaction, not being able to manage between 
two difficulties; fince be was not fully convinced of 
the legitimate depoſition of Frederick, and therefore 
eonſidered his grandſon Co RAD DI as the rightful 
king; or, if 5 could be got over, he was bound 
the claims which th the inveſtiture and the 
| pes of Edmund of England, had given him. 
heſe objections however, no oppoſition ſeems to 
have . 74 made to the power claimed by Councils 
, but merely to the regularity of 
hs 1071 Loo ; and it is . that the deli- 
cate monarch, ” ou he declined the offers himſelf, 
permitted bis brother the Count of Anjou at laſt to 
accept them; and after ſome diſcuſſion with the 
Pope, upon the authority. of the Council of Lyons, 
actually furniſhed him with powerful ſupplies, in the 
8 of the enterpriſe, I he claims of prince 
dmund had been ſoon got over, in conſequence of 
his non-compliance with the conditions into which 
he had entered; and a papal letter to England, fet 
forth in form, the power of the Pontiff to transfer 
the rights he had given to Edmund, to another, more 
able, and more willing, to perform the duty requir- 
ed of him. 00 | The event of the affair 05 well 
own, 


2 Rym. 1. 76 7 Many parts of this curious letter deſcribe ' 
at length the eflects which the Supreme Pontiff expected to have 


ſeen in England, upon the injuries done to the Church. © Ex- 
85 portat enim, expoQarir diutius, quod ſublime regni fo liæ 
lum 
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known, Charles was the of all his rivals, 
and the crown of Naples, in conſequence of this 

gift of the Pope, continued in his family for three 
cen... 24/5 224325 n, 

The conteſt for Naples and Sicily, extended its ef. 
fects beyond the bounds of Italy, where it was chief. 
ly carried on, and furniſned the court of Rome wih 
another opportunity of exercifing the privileges we 
ſpeak of. In the wars of France and Arragon, to- 
wards the end of the thirteenth century, we again 
behold how the law of the European nation had been 
mfluenced by the papal uſurpations. Peter, king of 
Arragon, had fided with the Suabian family againſt 
the Count of Anjou, and wreſted from him the 
crown of Sicily. For this, and the difficulties which 
in conſequence he threw in the way of the Pontiff's 
deſigns, it was reſolved to proceed with him as with 
Mainfroy. Accordingly he was excommunicated, 
his ſubjects, as uſual, abſolved; aud not only Sicily, 
but his own kingdom of Arragon, declared — | 
to the Church, that is, to ſuch perſon as could con- 
quer it under the rights which the Church pretended 
to beſtow. pO EPR 225 

This perſon was again ſought for in France, and 

Philip III. though not at open war with Peter, accept- 
ed the offer for Charles, his ſecond ſon.” The Con- 
vention was ſolemn and public; a variety of condi- 
tions were ſet forth in detail at a full Parliament held 
at Paris; the Cardinal Cholet, preached a Cruſade 
againſt the Arragonians; a number of perſons aſſum- 
ed the croſs; and prince Charles was declared in 
form, king of Arragen and Valentia, and Count of 
Barcelona. (s) *' © 4 | 


ſolium, cum ſtrenua domus gentis Ariglicanz potentia, quam 
4 dictus Px&zDECLSSOR in ipfius regni collatione ſpecialiter ho- 


noraverat, apprehenderet arma et ſcutum, et exurgeret in adju- 
toxium matris ſuæ, &c. &c. EY, 


(-) Rym, ad an. 1283, 1284. Burign. 2. 204. Velly, 3. 403. 
- | This 


»4 INFLUENCE oz CHRISTIANITY, 4% 2 


| This offer and acceptance, gave occaſion to a vigor- 
ous invaſion of Arragon ; the Emperor of Conſtan- 
tinople, Michael Paleologus, withdrew from the 
Spaniſh alliance in conſequence pf the excommuni- 
eation; (7) and if the family of Arragon preſerved 
their dominion, it was owing ſolely to their ſucceſs 
in the war, not from any ſcruples that were enter- 
tained by any prince in Europe, upon the legitimacy 
of the cauſe. Even as it was, the malediction of 
the Pope was ' conſidered; of ſo much effect, that 
James king of Arragon, the ſucceſſor of Peter, was 
obliged in the end to make a ceſſion of Sicily, in or- 
der to preſerve the reſt of his territories; (u] and by 

the ſecond article of Treaty of Teraſcona, which 
finally ſettled the peace between the parties, the king 
of Naples agreed to uſe all his efforts to engage 
Charles of Valois to renounce, the rights which the 
Pope had given him over the crown of Arragon.. 
Such, and ſo great was the force of theſe donations, 
unparalleled in the hiſtory of any country but Eu- 
rope, and of any period of time but of that before 
us. f | 


The courſe of this war alſo beheld another privi- 
lege claimed and conſtantly exereiſed by the Pope; 
namely, that of being the ſole caſuiſt among men. 
We have ſeen that oaths, which are an invocation 
of the Deity, coming under the ſpiritual, juriſdic- 
tion, were pecuharly ſubjeR to the papal influence; 
and it was ſufficient that an oath. ſhould be con- 
ſtryed to be contrary - to the intereſts of the Holy 
See, to make it null and void ab initio. In conſe- 
quence of this, when Cha es, the ſueceſſor of the 
Count of Provence, in the kingdom of Naples, had 
been liberated from the priſon which had been his lot 
during the Sicilian war; the Pope releaſed him 

| $1 , 1 


() Burigny, 2. 205. 
(% Id. 2 224, 225. 


from 
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from the obſervance of many of the conditions 
which were the price of his deliverance, expreſsly 
becauſe they were contrary to the intereſts of St. 
Peter, and it would therefore have been impiety to 
perfor Ve: ⅛ᷣͤ er eng WO 


* 
. 
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We have hitherto confidered the States of 
Europe, under the various relations in which the 
ſtood with reſpe& to one another, and the laws 
which governed: their intercourſe alone, as ſeparated 
by religion from the reſt of the world. It is in 
this place however that we muſt alſo confider them, 
as united in a body with reſpect to the other quar- 
ters of the globe, and give a ſketch of their man- 
ners towards nations proſeſſing a religion different 
from their own. een N 3b pitt 

The true ſpirit of CarrsTIAaniTY,: to which we 
have approached much 'nearer than our anceſtors, 
has in the preſent times inclined us to obſerve the 
humane cuſtoms which we practiſe ourſelves, to- 
wards all other nations, whether Pagans, Iufidels, 
or Idolaters. But in the period before us, the falſe 
zeal of Chriſtianity, or rather of a. corrupted 
Church, induced the Weſtern States to conſider all 
thoſe of a different perſuaſion from themſelves, as. 
a race of inferior beings,” devoted to wickedneſs, 
whom it was therefore meritorious to invade, and 
with whom it was infamous to treet. 

The Jewiſh and Mahometan people, felt the force 
of theſe prejudices in a manner which excites our 
iadignation at its injuſtice, and our pity at its eruel- 
ty. As the former compoſed no regular State, 


(v) velly, 4. 26! The invaſion of Holſtein by the king of 
Denmark in 1225 was oving to a ſimilar abſolution by P 


Honorius III. (Pfeffel. Dr. Pub. D'Allem, 1. 378) 


but 
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but were merely tolerated up and down.the world, 
it may at firſt appear irrelevant to take notice 
of them in a treatiſe, whoſe ſubject is the ge- 
neral law of States. But though widely ſeparat- 
ong the communities of the earth, they 
re all of them cloſely connected as one integral 
ation; and though they were deſtitute of all that 
forms the eſſence of a body politic, (as the right of 
dominion, of making war, Alliances, Treaties, or 
Conventions ;) ſtill the characteriſtic marks of dif- 
ference which divided them from ali other people, 
and the treatment which, in conſequence, they en- 
dured, from a/ the Chriſtian nations, obliges us to 
take notice of the conduct obſerved towards them, 
as one of the laws of Europe. | | 
The hatred with which eſs people were regard- 
ed, aroſe evidently from the ſufferings which the 
Founder of CHRISTIAN TT had been made to en- 
dure from them; and which was thought to juſtify 
the numerous perſecutions they ſo often underwent. 
So far back as the time of JusTIxIay, it was for- 
bidden by the Eleventh Canon of the Trullanean 
Council, for either the Clergy or Taity, to eat 
any of the unleavened bread of the Jews; to enter 
into any familiarity with them, to receive aſſiſtance, 
or medicines from them in illneſs, or to uſe the ſame 
bath with them. () From that time forth, their 
perſecutions through every country in Europe, are 
conſpicuous, though che particulars - of them, it 
would take up too much time to record at large. It 
is ſufficient to ſay that they were confidered as the 
fair objects of pillage wherever they ſettled : They 
paid immenſe ſums for the privilege of remaining 


(w) Howel. Synops. Can. et Concil. CEcumen. 34. The 
Trullanean Council was ſo called from its being held in the 
Trullum, a hall in the palace of Conſtantinople, which was 
vaulted; Trullum fignityivug a Dome, from Trulla @ cup. 
Gloſs. de Du Cange. | 
2 5 under 


we 
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under the common protection of the laws: They 


were farmed out to particular men for extortion : (x) 


In Germany they were conſidered as Serfs belong! 
to the domain of the Emperors ! (xx) In Eng 
they were alſo .*- holden as it were in © a common 
ſervitude,” and this, according to Sir Thomas 
Smith, expreſsly becauſe they had refuſed to ac- 
knowledge the Meſſiah: (y) In confequence of 
which alſo in EDwWwARD the Firſt's time, the good 
Chriſtians were not to take above half their fob 
{kance. (2) By the laws of the Wiſigoths their teſti- 
mony was forbidden to be received in à court of 
Juſtice; (a) and under other conſtitutions 

were ſpoken of as beaſts in the language of the law, 
their perſons and effects being adjudged to belong 


to the Lords of the manors, wherever they were 


kwvant and conchant. () 

Upon the crimes of mdividuals among them, at 
one time in France, the whole body were baniſhed, 
after being plundered of all they had, or pat to 
death by the moſt cruel ' torments; and even while 
under no accuſation, a commerce with their women, 
was ranked in the fame claſs of crimes with'a'com- 
merce with brutes, and inhibited on pain of being 
burned alive. (c) Us, TY, | ESI 


| 

(x) Hzwar III. of England fold them for a certain namb? 
of years, to his brother the Earl of Cornwall, in order, ſays 

at. Paris (90) that the Earl might tear out the entrails of 
thoſe, whom the king had only ftinned. In another place (831) 
he ſays, he raiſed money from them, non tandum abradendo, 
© vel . e e &c. P N 
xx) Pfeſſel D. Pub. d' Allem. 1. 1 246, ; 
: — tueK 4 of Eng. 139. nn, 


) 

) Statut. de Judaiſmo. S. 2. : Roe 

AL IL. ch. L. 13. Tit. 2. Art. 10. Lindenbrog. 

224. 

8 E. 2, 3 6. 5 | 
c) C'eſt, que /oxiller avec une Juive, eft un crime Ggal a 

celui qui ſe commit avec les betes. Velly, 2. 338. 80 alfo the 

| | Speculum 


reſpect to the law immediately before us. 
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We have: had ſeveral other examples in the courſe 
of the preſent chapter, of a ſeverity which was ſup- 
poſed to be legitimate, from all Chriſtian to all Infidel 
nations. They would however be incomplete, were 
we to quit the ſubject, without taking notice of the 
alete Crus Abe. 
I ſhall not fatigue the reader with any account 
of their riſe; of the induſtry and enthuſiaſm of the 
hermit Peter, or St. Bernard; the eloquence of the 
Popes; or the fervour of Monarchs ; far leſs ſhall 1 
attempt to enter regularly into their hiſtory. Theſe 
are all too well known to need repetition, and I 
ſhall therefore merely point out their influence with 
That influence appears in its moſt ſtriking form, 
in producing at once, a new and perpetual cauſe for 
war, againſt the enemies of the Chriſtian name, 
and for peace among its friends. To invade the 
Turks and Saracens, was not only permitted, but 
inculcated as a duty, although there was no particu- 
lar grievance to be complained of; and ſuch an in- 
vaſion was always eſteemed. not only a reaſon for 
making peace with the party who embraced the 
croſs, but ſubjected the perſon who began hoſtilities 
with him, to the ſevereſt cenſures of the Church, 
and the authoriſed attacks of his fellow Chriſtians. 
Why it ſhould be thought more acceptable to 
God, to offer up our prayers to him in one place, 


rather than another; or why it ſhould be ”e indil- 


Speculum Suevicum, Cap. 317. Si Chriſtianus cum Judza, 
aut Judæus cum Chriſtiana rem habet, debet unius corpus cor- 
port alterius imponi, et ita utrumque flammis conſumi. For 
many other particulars which deſcribe the lot of the Jews during 
theſe times. See Pſeffel. 1. 193, 246, 400. LL. Wiligoth. 
12, 5 M. Par. 431, 489, 641, 827, 831, 856. Henault, 1. 
198. Velly, 4. 310, 332, 334. Villaret, 1. 239, 485. 6. 112, 


118, 323. They would form a work not unimportant to the 
hiſtory of manners in Europe; but though not irrelevant, it 
would lengthen this account too much to introduce it, ö 


. penſable 
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penſable duty with ſeveral millions of men in one 
quarter of the globe, to march to the attack of fe: 
veral millions in another quarter, for the pofſeftion 
of a certain Sepulchre and Croſs,” (however / venera- 
ble they might be rendered by him of whoſe fuffer- 
ings they were the memorials;) it will be difficult 
to explain upon any ſolid, or philoſophical princt- 
ples. Such however was the opinion of our Ancef- 
tors. It emered into all their operation, influenced 
the whole caſt of their minds; and to make war 
upon Infidels, as has been obſerved, was a v 
conſpicuous part of their Law of Nations. 
In no country did this diſcover itſelf with great- 
er force than in Spain, for it was not to the Eaſt, that 
it was ſolely confined. © The whole of this fertile 
peninſula exhibits for à long time, but one great 
diviſion of the ſtates which compoſed it into Chrif- - 
tians and Saracens, or Moors. Their wars were 
perpetual during the whole of the period before us ; 
the ground was diſputed inch by inch; and the 
CxusaDt, with all the well known advantages of 
remiſſion of fins to thoſe who undertook it, might 
almoſt be ſaid to be a ſtanding one. In conſe 

of this the Chriſtian nations there planted, received 
not unfrequently, a powerful aid from their bre- 
thren in other parts of Europe; and in 1148, they 
ſaw a numerous fleet of Germans, Hemings, and 
Engliſh, ſail up the „ to aſſiſt the new king of 
Tortuga in the conqueſt of Liſbon. The change of 
bis capital from Conimbro to that City, was the fruit 
of it. (4) It was in Spain alſo that the celebrated 
founder of the DovGLasszs periſhed in the courſe, 
as he thought, of his duty, (e) after having juſt exe- 


(d) Henault, 1. 191. Mod. Un. Hiſt. 18. 184 197, 
(e) Buchanan, L. 8. c. 58, Nihil intereſſe ratus, quo in 
loco, rem Chriſtianam ſeryaret, ſe cum Hiſpanis conjungit, &c. 
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cuted the laſt and pious command of his friend and 
vereign, itſelf a ſtrong indication of the ſpirit we 


are commemorating. ( 457 
The moſt eminent examples however of that ſpirit 
are afforded by the Monarchs of Germany, and 
France, in the citations which they ſent to the Sove- 


. - reigns of Saracenic name. In the ſummons of the 
Emperor Fxzpzxtck to SALADIN, previous to the 
ſecond Cruſade, he ſpeaks to him as follows; 


Since you have lately choſen to profane the Holy 
« Land, which, under the king of Heaven, belongs 
te tous; we think it part of our care and duty, to 
« puniſh ſuch preſumptuous and 'criminal audacity ; 
e and therefore, unleſs you reſtore the whole of 
« your conqueſts, and make ſatisfaction for the in- 
« juries done to the Chriſtian Church, within the 
e ſpace of a year, we mean to prove the fortune 
* of our arms with you in virtue of the wonderful 
* Croſs, and of the true Joſeph.” (g) The anſwer of 
-SALADIN, was couched in terms of dignity and 

ſenſe. He claimed, he ſaid, the dominions he 


poſſeſſed, by rights, acknowledged by the cuſtoms of 


the world; nor could he conceive how the circum- 
Nance of their religion could give the Chriſtians any 
title to them ; he obſerved that the Saracen- Hoſt, 
was fully equal, and even ſuperior, to the Chriſtian ; 
55 princes, equally powerful, and equally remote, 


© "could arm in defence of their name and religion; 


at ſo far from fearing the extermination with 
which he was threatened, he would gladly go to 
meet the Emperor, at the head of all his power; 
yet, as-be had no objection to peace, fo little did he 


.eoncetve Religion to be a cauſe for perpetual enmity, 


that if the Chriſtians would give up the only three 


O Rozrnr Bases had undertaken a Cruſade, but being 


too old to perform his vow, he , requeſted Douglas to carry his 
heart to Jeruſalem, and bury it hes. 4 TIN TE) 


Mat. Par. 164. 1 
N | cities 


n 


cities left them among the Saracens, Tyre, Antiset, 
and Tripoli, he would reſtore. to them their Cross;: 
deliver up his captives, permit a prieſt to reſide 
at the temple, and ſhew favour to their pilgrims. 2 
The preliminaries to the Cruſade, undertaken by 
St. Lewis ſixty years afterwards wete conductec 
etty much in the ſame manner. The king, on 
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is arrival in Egypt, ſummoned the Soldan to render 


that homage to the Croſs, which was due to it, he” 
ſaid, from all the world. In caſe of refuſal, he bade 
him prepare for abſolyte deſtruction from the hands 
of men who feared : nothing while extending the: Em- 
pire of Chriſt. , The Soldan, who was at that time 
nearly conſumed by. a mortification of the body; 
which ſoon after cauſed his death, is ſaid to have, 
ſhed- tears at this injuſtiee. He replied however 
with ſpirit, that no one had ever attacked Rgypt 
with impunity, and that thoſe who thus wentonly 
invaded him, would ſoon be made to feel the teme- 
rity of their enterpriſes. (i)): 
The whole Chriſtian race might have profited by 
theſe anſwets of the Muſſulmen they affected to de- 
ſpiſe. They were however only the more inclined: 
to thoſe bloody invaſions, in which the kings of Eu- 
rope and of Aſia, diſtinguiſhed themſelves ſo much 


for the moſt dazzling valour, and the moſt. horrid - 


cruelties, at the ſame time. F 
As the difference of the religious produced a par- 
ticular cauſe for. war, unknown to either ſet of natt- 
ons among themſelves; ſo alſo when war was | 
it was the reaſon why it was conducted with a bars 


0) Mat, Par. 164. It is eurious to obſerve how the pracs 

tice of both the religions had wandered from the principle. 

The Mahometan, who was ordered by his Prophet to diſſeminate 

his by fire and ſword, was preaching peace: The Chriftiao, 

who, if he had acted up to his | Saviour's doctrine, ſhould have 

moleſted no one, breathed nothing but war. r 
(i) Joinville. Vie de St. L. 1449. as 
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arit uliar to itſelf. In the name of the God 
4 you-worſhip,” ſaid Sa LA Dl, to the prince of A- 
T16ca bis priſoner, worn down and emaciated with 
hunger, and chains; what would he command 
yon to do with me, if I were in your: power, as 
you are in mine?” He would counſel me,” re- 
turned the fearleſs prince, to have you beheaded: 
son the ſpot; but as you are a Sovereign, like my- 
© ſelf; though an Infidel; IL myſelf ought to be your 
© gxecntioner,” *< Your own mouth has pronounc- 
6 ed your doom,“ ſaid the Saracen, drawing forth 
his ſword, and the prince who had thus courted his 
fate; is ſaid to have kneeled down joyfully to receive 
the blow. The laſt words alſo which he: uttered, 
&vinced the fit mneſs of his enthuſiaſm: Here dog; 
faid be, ** take this head of mine, which is rough, 
% and ſqualid, with hair, and famine; liitle good 
can it do thee, and nothing more canſt thou now 
e haves my ſoul T commend: to my God.“ (#) Ia 
reading the records of ſuch actions, we kiow: not: 
whether our admiration: is moſt commanded by the 
ſplendour of mind which they diſcover? or our re- 
gret excited; at the prejudices and barbarity which 
obſtured them t | 5 
- Toitheſ& prejudices muſt be attributed the fate of 
the bra ve aud pious Neu de Rugunet, who was ſawed 
in halves, two centuries afterwards, by another Sul- 
tan of Syria, for daring to blame the: Matometan 
faith, and refuſing to renounce his oem. To theſe 
muſt alſo be attributed an action” on the part of 
RYonar I. the bare recital of which, fills us with 
\ Horror. In 1191, upon the takiflg of Ptolemais, the 
Saracen priſoners were to be delivered up by capitu- 
Ltion, for a certain ranfoni to be paid at different 
periods. Some diſtruſt being evinced by Sarapin 


O Mat. Par. 813. 7 IE 
) Chron. de Monſtrelet. v. 2. an 1495: 9 * 
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in the courſe of the affair, RremaryD, who here but 
little deſerved his ſurname, ordered out five thouſand 
captives at once, who were led, bound, and naked, 
into a large plain; in which defenceleſs tate, they | 
were all deliberately maſſacred, | by thoſe vety fol- 
diers, whoſe honourable gallantry in open battle, 
has ſo often been the theme for poetry and praiſe. ( 5 
That the vengeance might be ſtill more complete, 
the bodies of theſe unfortunate victima were inſtant- 
ly cat open, their galls torn out for the "purpoſes of 
medecine ; and fo great was the ignorance and blind- 
neſs with reſpect to Mahometans, that much gold 
and ſilver were ſuppoſed to be found in their inſide. 
(n) In the midſt of this cruelty, however, the in- 
tereſts of his religion, though he miſtook them, were 
ſo far conſulted by Richard, that thoſe Muſſulmen 
who conſented to be baptized were allowed their 
lives. (o) It is not incurious to obſerve the conduct 
of the ſame men, in other matters, during this re- 
maikable affair. When the Cxoss, the ſacred ob- 
ject of their perilous warfare, was delivered to them 
7 SALADIN,' they bowed down in filence before it; 
they proſtrated themſelves in humble adoration, ard 
covered their heads with the duſt; and when Ptole- 
mais itſelf was delivered to them, their firſt cate was 
to purify the Moſques, which the iufamous worſhip 
of Mahometans, it was ſuppoſed, had defiled. ( 
On the other fide; the Saracens were not behind 
them in zeal; and when 7ernſa/em was recovered by 
Saladin, the Temple, which the Chriſtians in their 
turn were ſuppoſed to have defled, was putthed 


(m) Iter. Ric. Hieros. C. 4. ap: Cale et Hove lon. ( % “!. 

(») Iter. Ric. Hicroſol. C. 4. ap Gale et Hovedon. 698. It is 
the latter that aſſerts Quos omnes eviſcerazcrum, et aurum et 
argentum multum invenerunt in viſcetibus corum, et fel eorum 
uſui medicinali ſervaveruat. 

(%) Hovedon. 696. ; 

(2) Vie de Salad. par Marin. 2. 299, 305. 
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with equal care, and waſhed with roſe water, in dr- 
der to efface the ſtains of their impious worſhip. ( 
It has been obſerved that their Religion ufelf pre- 
ſcribed the death of. Chriſtians as a duty to the fol- 
lowers of Manowzr, and Saladin knew. well how. 
to take his advantage of this. The war he waged. 
therefore againit the Europeans, was coufidered, not. 
only as a defenſive, but a ſacred war, equally ſup- 
poſed to ſpring from the commands of God; and the 
Imans, imitating the arts of the Chriſtian prieſts, like 
them, promiſed to their ſoldiers the remiſſion of fins, 
and the palm of martyrdom. (s) The oppoſing ar- 
, mies therefore every where met with the -moſt in- 
flamed and exterminating hatred ; the Muſſulmen 
took the title of Uniarians; and the Chriſtians, in 
conformity with the myſtery of their worſhip, were 
CL SRC. oat i nd rp 

In the infancy indeed of Mahometaniſm, all the 
enemies of that religion were put to death without 
mercy. But after its eſtabliſhment, whenever the 
Mahometans declared war againſt a people of a dif- 
ferent faith, they gave them their choice either to 
embrace their 1 60 or to ſubmit and pay tribute; 
or take the conſequences of battle. In the firſt. caſe 
they were incorporated among the Muſſulmen: in 
the ſecond, they were allowed to profeſs. their own. 
tenets, provided they were not 1dolatrous: in the 
laſt, if they were conquered, the. women and chil- 
_ dren were reduced to flavery, and the men, if they 

perſiſted in rejecting the faith, were either ſlain, or 
diſpoſed of at the pleaſure of 'the prince. (h -| 

(4) Aqua roſca tamquam a Chriſlianis ſordibus expians ſacti- 
legis ritibus, &c. 

| | Chron. Walt. Hem. C. 34. ap. Gale. 
Mod. Un. Hiſt. 1. 248. WI. 


(:) Mario. 2. 184, 185. 
(u) Mod. Un. Hiſt. 1. 248. 
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In purſuance of this ſpirit, when Chatillon, a fa- 
mous Cruſader of thoſe times, was taken 2 by 
SALADIN, he was reproached, amongſt other things, 
with blaſphemy againſt Malomet, and ſacrilege, for 
having attacked the holy cities of Mecca and Medi- 
na; notwithſtanding which, his life was offered him, 
if he would-renoance his religion. This being re- 
fuſed, It is time,” ſaid the Sultan, to puniſh ſuch 
accumulated crimes; I have ſworn that thou ſhalt 
die by my hand, and I will now fulfil my oath.” 
Upon this he immediately ſeized him; and dragging 
him into the midſt of the afſembly, condeſcended, 
for the ſecond time, to become the executioner of 4 
Chriſtian Sovereign.'(x) © COON ED 
It is really wonderful to conſider, how long this 
remarkable rage for deſtroying a whole claſs of na- 
tions, on account of their religion, continued amongſt 
us. Jeruſalem once conquered, it became, accord. 
ing to the Church, the duty of every Chriſtian to de- 
fend it; although, politically, no wiſe concemed in 
its fate. A refolution to make war upon the Turks, . 
was the chief expiation for the greateſt erimes: it 
was the principal condition of the peace between the 
Emperor Frederick, and Gregory IX. the inftru- 
ment of pardon to our Henry II. for the murder of 
Becket; (y) and the means of cure, as it was ſup- 
poſed, to Lewis IX. in a dangerous fickneſs. (2) To 
ſuch alſo as had diſtinguiſhed themſelves this way, 4 
crown was ſuppoſed to be a fair reward; and this fort 
of merit forms the ground of the. erection of Sicily 
into a kingdom, in favour of Roger III. He is U 
ed in the grant, Inimicorum Chriſtiani nominis, 
trepidus Exlirpator;“ for which, and the great fer. 
yices of his anceſtor, Robert Guiſcard, in the ſame 


[2 


(x) Marin. 2. 22. 
() Lyttelt. 3. 97. 
__ (6) Jeiazille 


cauſe, 
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cauſe, he was received by the Pope among the 


crowned heads of Europe, in 1139. (ay 
Alu the thirteenth century, this ſpirit diſplayed it- 
ſelf in a manner which gave riſe to an expedition that 
was new to the world. Little improved by the ex- 
perience of the paſt, not only men, but child: en re- 
ſolved upon the deliverance of the ſacred Croſs, 
Fiſty thouſand of the latter, compoſed of either ſex, 
ſet ſorth for Aſia, from Germany and France, led on 
dy prieſts, Who themſelves knew no betier than the 
army they commanded. - The event was ſuch as 
may be ſuppoſed; the whole of the expedition failed, 
and moſtly before it could reach the deſtined theatre 
of i et Many of them were attacked by the 
Lombards, and fell an eaſy prey; many of them ſuf- 
fered ſhipwreck; and nct a few were ſold to — 
by the very merchants with whom they had contract. 
ed for their paſſage. What, ſays a judicious hiſ- 
torian, are we to think of the parents of theſe de- 
luded ereatures, for not preventing ſo extravagant 
an enterpriſe; or what, of thoſe governments which 
could ſufler the beſt hopes of the Bate to run thus 
blindly to their deſtruction? (5) ͤ rr 
A hundred years afterwards, the ſame. ſpirit diſ- 
covered itſelf in France, in a manner not very diſſi- 
milar from the laſt, in the projected Cruſade of the 
fäanatics, called, from their original occupations; the 
Pafloureux. Though theſe expeditions bad ſor ſome 
time been laid afide, the king, PIII V. was ſeized 
with the ſacred fury; and, in the year 1317,” we find 
him gravely. aſſerting, lat C had left the Holy 
Land as an inlieritance to lis followers, (c) Being, 
however, perſuaded from his ptirpoſe of a Cruſade, 
on account of the weak ſtate of Chriſtendom, a num - 


8 Collect. reg. Concil. 98. A FED 
(5) Velly. 2. 458. ” i 
(e) Adjourn. par Philippe V. contre Rob. Comt. de Fland: 


e 
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ber of ſhepherds and country labourers concelvetl 

the chimerical idea that it was referved for them 40 
be the deliverers of the holy land. They therefore 
abandoned their flocks, and, imagining that What 
God had deſigned; he would bring about in his en 
way, they thought it unnecefſary to ſupply themſelves 
with other arms than the pilgriars ſerip, or other 
proviſions than what they obtained by begging. 
The zeal of the people where they paſſed, hee 
ſupplied this latter want; their numbers encreaſed; 
women abandoned their families to join them; and 
the kiug himſelf was ſuppoſed to favourtheir under. 
taking. Falling, however, into 'diforders, under 
ſome defigning leaders, they degenerated into rob- 
bers, (as more regular Cruſaders had eſten done be- 
fore) and were ſuppreſſed at laſt by the civil magif- 
trate. (4) From that time, the vigour and genius of 
theſe expeditions ſeem to have been worn out in the 
world; and though many were planned, yet nene 
of any oe were afterwards undertaken. 
The law upon the ſubject, however, ſtill-remained 
the fame; and the mere circuniſtanee of religion, 


or the recovery of Jeruſalem, was a ſufficient cauſe 


for war againft the In5dels: One Sovereign State 
remained, and Tgmains to this day, th profeſſed ob- 
jet of whole inſtitution, is to wage perpetual war 
with them; an object which the knights of Malta 
bave always purſued with great gallantry and perſe- 
verance: Occahonally alſo, through moſt of the 

enturies aſterwards, we find this antient ſpirit break- 
bs forth. Joan II. of France, famous for his bra, 
very, his honopr, aud misfortunes, planned a Cru- 
fade ape hte 1 from captivity, and, in 1362, 
went for that wha | to Avignon, where; under the 
auſpices of the Pope, he conferrgd upon the matter 
with Peter de Luſiguan king of Cyprus, and Walde - 


0 Y Velly. 4. 329. = (+) 
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2 mar III. king of Denmark, two monarchs, che prox- 


part in the concert with which they aQed. . The 


imity of whoſe territories at leaſt, could have had no 


three princes reſolved upon the invaſion. of the E 
as uſual, for the deliverance of the Chriſtians from 
the Saracen tyranny ; and, as uſual, nothing aroſp 
from it but the ſeyerer perſecution of thoſe ſufferers 
in whoſe cauſe they had armed. () [There were two 
reaſons, however, ſays the biſtorian, which inclined 
tie king of France to the undertaking; one, in or- 
der to fulfil-the vow of his father, Paiiie of Va- 
1001s; the other, to diſgorge his kingdom of the fa- 
mous banditti, known by the name of the Compa- 
. nies. (f) This laſt is of the ſame kind with that 
which inclined many ſovereigns to - undertake the 
Cruſades at firſt; ſo that, in this reſpect, the Law of 
Nations became. ſubſervient to the law of politics; 
and whenever the warlike ſpirit of the people proved 
dangerous to the ſovereign, the received cuſtoms of 
- ow pointed out a Ig banifoment for them into 
— A nd? ts f3 at 19d . 
Ibe lapſe of a century did not wear out theſe 
manners. The intentions of our HENRY IV. pre: 
yious to bis death, are well known; and in 14.58 
Prus II. endeavoured to revive the true ſpirit of the 
Holy War. He invited all the princes of Chriſten. 
 &:mto/a general aſſembly at Mantua, to deliberate 
upon the invaſion of the Eaſt. Europe, bowever, 
was little able to defend herſelf; and the Turk had 
by that time fixed his ſtandard firmly within ber 
precincts, by the total · deſtruction pf the empire of 
Conſtantinople ; excluſive of which, the whole body 
of her kings were in arms againſt one another. They 
nevertheleſs ſent their ambaſſadors to the Aſſembly, 
and as no one had yet thought of calling in queſtion 
the extravagance and injuſtice of theſe cauſes for 


(e) Froiſſart. V. I, AE TN N CO) Id. Ib. 
85 | Ee war, 
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war, it was their weakneſs alone which prevented 
the expedition. (g) In 1475, CHaRrLEs the BoLp 
laments that the perjurigs and attemps of LEWIS XI. 
prevented his delign of turning his arms againſt the 
Turks. (z) In 1480, Lxwis himſelf, whether through 
policy, or real zeal, pretends. to the ſame deſigu; 
nor can we forget, while on the ſubject, the pious 
humility of a lady, hardly leſs than ſovereign in Eng- 
land, in the perſog of Margaret Counteſs of Rich» 
mond, the mother of Henry VII. who is ſaid to be 
in the habit of obſerving, that upon condition, that 
the peers of Chriſtendom would combine. themſelves 
againſt the common enemy, the Twrks, ſhe would 
moſt willingly attend them, and be their laundreſs in 
weer e rn 00 Or 
At the cloſe of the fifteenth century, the ardent; 
but ill directed ſpirit of Charles VIII. brooded Pets 
tually upon theſe chimerical expeditions, which 
from his youth had flattered his imagination; he even 
chaſed, at a large price, the rights of Andrew 
8 the heir of the Chriſtian emperors to 
the, throne of Conſtantinople; (k) and the authors in 
general agree, that his adventurous iavaſion of Na- 
ples 2 _ as the firſt ſtep towards ihe conqueſt of 
[ | 0 | | | N l a . 
Tbe cantinued ſucceſſes of the Turks, however, 
changed, by degrees, this part of the European law 
of nations; and the monarchs of Chriſtendom found, 
at laſt, not only the vanity of theſe enterpriſes, but 
the folly of their cauſe. The holy ſepulchre was fo 
far removed from them, by the extenſion of the Ot- 
toman dominĩon, almoſt into proper Germany, that 
they loſt ſight of that famous point of contention, 
( Hiſt. Ecclefiaft. Villar e «ph 8880 
| < Garniea. Hift. 2 Fr. 13 TIEN F 
) Camden's Remains, 211. 
k) Vide infra. chap, . 
Guicciard. Md. an. 1494. e 
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and began to conſider the Infidels merely as a politi- 
cal power. Still, however, the marked diſtinction 


5  ereated b religion, remained at leaft as far as the 


time of Grotius; that father of the Law of Nations 
having handed the pofition to poſteriry, that to de- 
fend a Chriſtian ftate againſt the attacks of Infidels, 


: is yet the duty of every Chriftian community. (n) 


I cannot quit the point of the Cruſades, and by | 
rhat means cloſe the ſubje& of this chapter, without 
N to the reader's recollection, that although 

took their riſe from (hatred to Infidels, and the 
heed to recover Jeruſalem, yet they were by no 
4 confined to — Infidels'in the Eaft, or to Infi- 
dels alone. All Pagans, whether in Afia or in Eu- 
rope, were attacked by thoſe who aſſumed the croſs, 
The converſion of * * was finally effected by i i 
under the Teutonic ights; (n) and even a ſli 
ſhade of "difference from the received topics of bil 
tianity, or rather from the liturgy o of Rome, became; 
at laſt, a legitimate cauſe for war. 

This was the only thing wanting to the ambition 
of the Popes ; and, under their a le hands, it was 
turned into a very powerful engine, by Which to 
cruſh all ſorts of hereſies; all princes who ſhewed a 
diſpoſition” to diſobey bim; and, in fine, all the 
enemies of Rome, under whatſoever ſhape they 
aſſumed: Theſe, it was ſuppoſed, were cavity 
bateful-to Chrift, with the Pagans and Tune 7 : -and 
when the holy Father thought ode of conſequence 
enough to combat them by means more terrible even 
than excommunication '; he detached his tes all 
through Chriftendom, to excite its various princes 
to arms, in the ſame manner as when he meditated 
the invaſion of the Eaſt. Thoſe who obeyed alſo, 
were le foppoled to *be equally meritorious Nag the 


(m) De Jur. B. et P. 2. 15, 
(=) Puffend, Introd. a Vhitt. T. 5. 


others; 
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others; the were equally ſoldiers of Chriſt; they 
wore the — badge of the _— and w n 
alike entitled to the nn 

In this manner it was that 2 8 few as Rome be- 
came ſo terrible o a vaſt number of princes who 


attempted to ſet it at defiance: To che immenſe 


ſect of the 4/bigenſes, and the puiſant Count 


Tholonſe in the beginning of the thirteenth century; 


(o) to Frederic II. (ↄ) whoſe diſpoſition in be Couns 
eil of Lyons we ha ve related at large; to his ſon 


Co NRAD in 1261, the ihvaſion of whom was to 


confer even greater ſpiritual * than a pil- 


grimage to the Holy Land; (e) to:Marnakoy, 
when vows againſt the Saracens" were commuted 
for an attack upon the Sicilian; ( and finally, 10 
all who did not acknowledge the elettion of Pope 


Urban, in 1383, when a Cruſade was preac 


England, 0 and Spencer, ' Biſhop of Norwich, 15 
Generaliſſimo, achieved, in 8 1 1 can 
queſt of Maritime Flanders. (2) 

Such, upon the whole, are the chief points of 
inflience upon the Law of Nations in Europe, 
which, as far as I have been able to A aroſe, 


during theſe ages, from the profeſſion of Cuxtsri⸗ 


aniTY. They. form an immenſe. maſs of materials, 
which it has been ſomewhat diffieult to arrange; 
and I have therefore often incurred the danger of 


repetition, and certainly of prolixity, in their cluci- 
dation. The view, however, which was taken of 


(o) For an able ſummary of the widened che hereſy of 


the Albigenſes, and their conſequent deſtruction by a Cruſade, 
ſee Velly. 2. 203 to 222, 


(7) Mat. Par. 767. 
(9) Statuens retributionem mirabilem, ſeilicet omnium per- 


catorum remiſſionem am guam pro ations tn terram 
anctam facienda. M. Par. 827. ien 


On iſt, de Sicile. 2. 123. 148. 
s) Rymer. 4. an. 1383. 
%) Froiſſ. v. 2, chs. 132, 133, 134, &c. 


the 
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the ſabjet, demanded exaQneſs, and above all, 
what are called -Proofs and Illuſtrations. Thoſe 
which have been adduced, I have thought ſufficient 
to the points of the theory; and were they 
not ſo, materials are afforded in ſuch. plenty, by the 
hiſtory of every country in Europe, that I have 
always 8 embarraſſed in determining what 
to reject, than in ſelecting what to record. It muſt 
be confeſſed, that the matters which have here been 
preſented, are a proof that Chriſtianity, in its corru 
tions, was often, during theſe times, as injurious to 
the law in queſtion, as it certainly has been benefi. 
eial in its purity, It muſt be recollected, however, 
that the very point is the intimate connection which 
all religion whatſaever, whether corrupted or pure, 
whether true or falſe, will ever have with the hows, | 
ie as well as municipal, of all the nations that 
profeſs it; and I have therefore been obliged to pur. 
ſue it, in the religion before us, through all its ef, 
ſects, however adverſe, or. however favourable. 
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A Very intereſting theme preſents itſelf now to out. 


enquiries, in the inſtitutions of Cyrvaiky; which. 


have often before been the ſubject of criticiſm, but, 


as uſual, more by way definition, and deſcription, 


than to point out their effe& upon the laws of the. 
world. It was the lot of theſe ages, upon princi- 


ples not unnatural, 1 be witneſs to the greateſt in- 


conſiſtencies at the ſame time; ſor at the ſame time, 
the moſt horrid and barbarous injuſtice, and the 


moſt heroic and diſintereſted acts of generoſity, are 


for ever arreſting our attention. The little progreſs 


which the European people had made in morality, 


the ſavage manners of thoſe they ſprang from, and 


the laxity of the-various governments, gave looſe, 


as we have ſeen, to the indulgence of every ſort of 
paſſion. Above all, the univerſal independence of 
the Barons, under the feudal ſyſtem, took away all 


reſtraint from thoſe who were at once ſtrong and 


willing enough to. invade the peace of mankind. 
A man of brutal manners, and narrowneſs of ſoul, 
who dwelt within the walls of a fortreſs, whence 
he could fally forth at pleaſure to the annoyance of 
his neighbours, and which afforded him a retreat 


from ſuperior force, or a ſecure depoſit for his plun- 


der, had every temptation to play the tyrant and 
the robber. Sovereigns and magiſtrates had lon 
attempted in vain to repreſs theke miſchiefs ; reli- 
gion, as we have ſeen, had interfered, but with 
88 70 | 1 doubtful 
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doubtfhl ſucceſs ; and, in this emergency, the world 


turned itſelf to every means it could invent for the 
promotion of its improvement. It fell upon one, 


which, in ſuch rude times, it muſt be owned, was 


an extraordinary, but perhaps the moſt effectual 


mode of reſtraining what had fo long baffled more 


regular attempts. | | ; 

There is probably nothing more curious to philo- 
ſophical inveſtigation, than that diſpoſition of men, 
which has oſten been evinced, to place all their in- 
tereſts aud ambition either in acquiring, or in ab- 
ſtaining from, ſome one particular thing the poſſeſſi- 
on, or the loſs of which, does not ſeem, in the ab- 

ſtract, to be worth ſo much pains as are beſtowed 


upon it. When this is the caſe, it generally goes * | 
8 


the name of the Porur or Hoxovs ;' and thou 

it ſhall'be ſometimes” an object to which we are not 
. or naturally called, yet whenever it is 
once eſtabliſhed; the whole bent of our minds, and 


the force of our virtue, are collected into it, as into 


focus. Indeed the hiſtory of humanity has often 


made us obſerve, that whenever, through the ſupe- 
rior temptation to do ill, an abſolute excels of dege - 


neracy, or mere accident, the world has been plung - 
ed into extraordinary difficulties, it has nerally 
betaken itſelf to as extraordinary means for its re- 
covery. Hence the oppoſite virtues and vices are 
commonly found to be coeval; the extremes of 
good and evil are diſcoverable in the fame period; 
and it is only When things purſue a regular and tran- 

il courſe, that a wiſe moderation can exiſt, 5 

The miſerable ſtate of ſociety during theſe ages, 
ald the atrocitics that were daily committed, pro- 
duced a Point of Hur ſuch as we have been no- 
ticing. Men ſaw the neceſſity for reformation; the 
common modes had heen'tried in vain ; and it was 
neceſſary to kindle exthufiaſm, to effect a cure. By 
working therefore, though in a different way, wo 
21 . 
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the ſame warlike paſſions which cauſed the miſchief, 
and raiſing the fervour of the mind, through every 
motive of religious devotion, and every worldly 
prejudice.; Europe at length raiſed within itlelf .a 4 
ſpirit the very oppoſite to that of which it complain- 
ed. Accordingly, if men were found, on' the one 
hand, who gave way perpetually to their avarice, . 
revenge, ambition, or luſt ; there were numbers, 
on the other, who placed their point 2 | honour nor 
only in abſtaining perſopally from theſe, but in op- 

and exterminating all thoſe who did not. 
It was hence that the laws of CHIVAIR aroſe ; 
which have ſo often excited our intereſt in the nu- 
merous legends, and our admiration in the bold 
flights of poetry to which they gave bir tin 
I ſhall leave the regular account of the particulars 
of this remarkable Inſtitution to thoſe who have 
made it the immediate ſubjed of many a learned 
and pleaſing diſquiſition; (a) and, — iy ſuppo- 
ſing them well known, ſhall merely examinè them 
as they ariſe, according as they appeared to bave in | 
fluence on the law of nations. Such iuſſuence, as 
may be ſuppoſed, (oonſidering the military ſpirit of 
the inſtitution) may be traced in more direct and 
regular ſteps than any other; and, indeed, as long 
as it laſted, it will be found to have been the cauſe 
of conſiderable improvements in the mode of carry- 
ing on war. 1 | . TEENY 
Exclufive-of courage equal to heroic ;: of | pati- 
ence under hard{hip; of perſeverance in the at- 
chievement of the moſt advei:turous undertakings ; 
; which all tended. to the advantage of the knight 
: himſelf ; it is well known, that he was expected 
| to be accompliſhed in all the gentler and more hu- 


(4) See Di ſſertations de Nu Cange ſur Joinviile Du Tillet 
| Recueil des Rois de Fr. Mem. fur la Chevalerie par M. de 
Sainte Palaye. Favine Theatre d' Honneur. & Diſſert. Hiſt. ſur 

la Cheval. par Honoré de St. Marie. | 
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mine virtues of © honour, courteſy,” fidelity to his 
word; and kindneſs to the vanquiſhed; qualities, 
which tended to the advantage of all other men. 
In the practice of theſe, he was educated with care 
from the age of ſever; be paſſed through the difſe · 
rent gradations of Page and Eſquire, (this laſt again 
divided into various degrees) before be could attain 
to the ſummit of bis diguſty. Nor was the laſt 
honour conferred, till he had employed many hours 
in devotion, in which he fervently craved the afliſt- 
ance of the Deity, to fulfil the generous objects of 
% AAo o nf row ad 
I be court and caſtle of every ſovereign and great. 


er baron in Europe, was filled with the beſt hopes 


of its youth, who were thus preparing themſelves 


for the great taſæs they had undertaken; a cuſtom, 
beſides, which enlarged the means of education, 
and ſupplied the want of power, or want of atten- 
tion in parents to points ſo neceſſary for the improve- 
ment of the Bertl. Hence, when the knight, thus 


formed, fallied forth to ſupport his part among 


men, . the education he' had received naturally 
taught them to expect a greater exertion of duty 


from him than from others; and any failure in the 


ints was therefore more ſeverely puniſhed. (5) 


Theſe circumſtances alone, it ſhould ſeem, enſured 
the production and ſupport of a vaſt body of the 


military all over the world; whoſe duty was to 


ſoften the horrors, as well as to ſhine amidſt the 


* 


dangers, of war. 6% 2 ho ded 
The ſmalleſt attention to the annals of the ages 
we treat of, will point out innumerable proòfs of 


this; and whatever favageneſs of temper à man 


might naturally bave poſſeſſed, the PornT or Ho- 
| (5) Villaret 1. 300. E | 
d, . NOUR, 


re 


x0UR, and ſpirit of knigbthood, had the moſt pal 
pable and beneficial influence in generating a conti 
nual antidote to its conſequences. 80 early as thi 
middle of the tenth century, when the Empero 
Hzxxr, I. introduced tournaments into Germany, 
(which it is well known. were the faireſt graces 
of Au) it was ordained that no one ſhould 
be admitted to that moſt honourable of all amuſe- 
ments who did not: profeſs. CAriſtianiiy, or who. ha 
been known to have been guilty of perjury, . treaſon, 
uthter in cool blood, ſacrilege, or violation of wo- 
men. (c) Certain it is, that from about this and th 
next century (to which the full birth of Chivalry, ® - 
enerally aſcribed) we are able, notwithſtanding 
Te barbarities that have been related, to diſcover, 
nearly all over a a change of manners be i 
was evidently forced, becauſe other improvements 
did not keep pace with them, and which may — 1 


be attributed to a chivalrous origin. In a romance, 


called the Wines, near five hundred years old, 
and quoted by M. de Sainte Palaye, (d) the author 
allegorically ſuppoſes, the valour of CHIVATRx 
to he borne up by two wings; without which, de 
ſays, it can never take a lofty or extenſive flight. 
One of them is called Lzberality, the other Courteſy. 
Of this latter, he obſerves, it ariſes from Chivalry, - 
as from a fountain ; that it comes from God; ar 
that the knights, over whom it flows from head to 
foot, are its excluſive poſſeſſors; they have the fee 
:mple of all that it waters; the reſt of the world 
To pH hes levers, we Eads variety &f eaſes 
_ Toguſtify this allegory, we find a va caſ 
all through: Chriſtendom, many of EG ſhall ' 
have occaſion to avert to in the diſcuſſion of other 
points. The annals of our own country are full of 


J . 
Vor. II. 


"OG them; 


them; nor can we help remarking the ſudden pro- 
gtels of mankind to generoſity, from ſavageneſs and 
Ignorance,” in the conduct of William Rufus to- 
Wards many of his enemies, and of the earl of 
Glouceſter towards the captive Stephen. The for- 
wer of | theſe princes, in his politics and general 
Tharacter, poſſeſſed all the barbatity of the ms 
As a knight, however, he was equal to the moſt 
Eourteous.' Being overthrown: in a combat at the 
fiege. of Mount St. Michael, and ouly eſcaping by 
making himſelf known, he demanded ſternly the 
name of him who had cauſed this diſgrace, and the 
oldier not fearing to declare it, by Luke's face,” 
©Taid the king, © thou 3 and he 
* enrolled in my checke with a fee anſwerable to 
hy worth.” (e) At another time, having taken one 
of the enemy's generals priſoner, and rather deri- 
ng bim for want © OM, the general anſwered, 
fg if he was once again at liberty, the king ſhould 


d he was not a man to be laughed at: upon which, 
Lell liking the confidence of ' his. ſpirit,” ſays 
<d, be replied, * Well then J give thee full li. 
erty.; go thy ways; do what in thee lieth; I am 
he man that ever will mate thee. ( 
Ihe fatal battle of Lincoln having reduced Ste- 
en king of England to captivity, under the powet 
Of the earl of Gloncefter, that accompliſhed voble- 
man, though the ſtruggle had been for ho leſs than a 
9 which in former times would bave inſtant- 
decided the fate of a rival when re treated 


aim with the greateſt humanity, forbade all perſons 
© xeproach or inſult him, paid him the reſpect due 
o his 90 and royal blood, and kept bim in ſa 
Rite confinement. (g) Srrynkx Himſelf ba 
Io Thewn a great example of ccurtefy and good 


(2) Speed, 435. NM ae i 96 
(8). yttelt. i 207. 2 boy Mr) nl $64 oily, , 


Us LF) + 5 * 

* : TIES coat ĩ ᷣͤ ß CY 4 5 
o * - 
P * 


* koight the hu 


INFLUENCE OF OHIVALRY: 55 


faith, under the ſtrongeſt ' temptations, - when he ſuf 
{ered the Empreſs MATILDA, * he might have 
taken in Arundel caſtle, to paſs in ſafety to Briſtol, 
giving her the cart of Millent as an eſcort and pro- 
tector, an office; adds William of Malmſbury, 
which no. — knight I" res; en eve 
„ e | EINE 
The ſame eqns ba which difated to * 
——.— of a vanquiſhed enemy, 
forbade, him ſtill more to attack one tat was unarm- 
ed. In older times, a/k ranks of men had been 
confounded in one indiſcriminate maſſacre, or redu- 
ced to a. ſetvitude that was general; but it was be- 
neath a knight to attack mere labourers of the ſoil, 
or mechanies who could do no miſchief; and ſuch 
were the repreſentations of Beaumanoir, a Breton, 
to Richard Bembrow, an Engliſh. officer, in 1350, 
who was ravaging the country. He told him chat ſg 
valiant a knight ought not: act ſo contrary to the 
laws of war, and that if he really wiſhed to deſerve 
his title, he would attack men only who had arms. in 
their. hands. (i) Theſe repreſentations produced a 
challenge, and ended in the celebrated — of 
Thirty, related with much exactneſs by the hiſtorian 
of Bretagne; in Which thirty -Freneh, aud thirty 
Engliſh knights, fought till the latter were all killed 
or diſabled. $ 
The moſt beautiful examples, however, of the 
courtely to enemies which was produced by Cur- | 
VALRY, are to be found in the actions of EDward - 
III. and of his gallant ſon, who were the delight 
and wana knighthood ; particularly in the con- 
duct of the_formet to Ribbemone, a French noble 
man whom de e in combar ; and of 


2 


00 Will. of Malms. 4. 184 Quem cuiliber, en 
ſeftiſumo | inimico negare, laudabilium militum mos nom et. 5% 
O See Ar gener: bf Hiſt. of N an. 1350. © 
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the latter towards Jobn king of France, aſter the 
battle of Poictiers: both of them are too well 
known to need repetition bere. () The whole life 
almoſt of the Black Prince, was paſſed in acts of 
bravery or courteſy. None are more chatacteriſtie 


tan that which gave liberty to the celebrated Bux« 


TRAND DU GUE8CELIN, the moſt renowned knight 
cf bis time. This general being made priſoner 
wt the battle bf Navaret, which reftored Peter the 
Cruel to the throne of Caſtile, was confined in the 
cavle of Bordeaux, where the council of the prince 
rot unwiſely determined to detain him. Generoſity 
of ſoul, however, and a jealouſy which ſprang from 
the very ſpirit of Carvatzy, undid in a moment 
what policy had deliberately determined. Albert, 
an officer of the pribce's, coming to him one day, 
aſked him if he would be offended if he informed 
him of a report that was ſpread concerning him. 
Edward telling him that he would even conſider it 
us à mark of his affection, Albert replied, It is 
faid of your highneſs, that you refuſe to ranſom 
* BERTRAND DU GUESCELIN, as yu have done 
your other priſoners, becauſe you are jealous of 
ec his valour, and are even afraid of him.“ I afraid 
* of him! returned the prince, with emotion, 
* am afraid of no one on earth;ꝰ and immediate- 
ly ordered him to be admitted to ranſom. (7) The 
ſettlement of this ranſom ' alſo will give us a very 
good picture of the manners of the times. Bxx- 
R AN begged the prince to conſider that he was 2 
poor knight, who had nothing but what he had 
gained in the war; and the prince therefore told him 
to name the fum himſelf. If I muſt do fo,” 


(#) Froiſſ. v. 1. chs. 151, 152, 168. See alſo the treat- 
ment of Sir Adam Gordon, by Ed. I. who had perſonally 
engaged him. M. Par. 1002. e 0 F 

J The ftory is told at much length, and with great ſimpli- 
city, in Froiſſart. v. 1. ch. 224. Vie de Bert. du Gueſc. p. 137- 


fays 


10 this accompliſhed e « Twill at leaſt $0 
name ſomething worthy a man who has had the 

e honour to command * king's armies ;* and he 
named 100,000 gold florins. Ed ward refuſed ſo 
large a ſum; upon which Bertrand fixed apon ſeven, 
ty thouſand, and added * — not 2 a farthin 
This was agreed upon; Ml en to 
Frenchman to go where Ts 3 in a of the 
money, upon his parole; and ſo great was the efteem 
for bim even among bis enemies, that CAN DOS, 
the moſt redoubtable of them, offered him bis 
purſe on this occaſion, and the princeſs of Wales 
herſelf made him a prefent of 30,000 florins towards 
the ſum (m) Nothing can be a greater proof of the 
improvement of manners, and Js EO” of Chi. 
valr than the whole affair. 

The Lord -Chandos, above-mentioned, was the 
moſt accompliſhed of the Engliſh knights; and tho” 
more than once a determined enemy of Bertrand in 
the field, yet on other occaſions he had treated him 
with remarkable courteſy. On his combat with 
Tromas of CanTzxBURY, formerly mentioned, (n) 
he offered him his own arms, and the beſt of bis 
horſes, for the battle, though againſt one of his own. 
| 10 which were thankfully accepted; (o) and at 
the battle of Auray, (in the varrel. for. Britanny) 
when Bertrand was eren! by the Evgliſh 2 
diers, he broke through the preſs, and commanded 
them to ſave his life. (p) When this general was 
himſelf mortally wounded, fome years afterwards, 
bis brother having ordered the deaths of all his 
ſoners, in revenge, he prevented the execution, oh 
ing 111 had but done their ny, and that his teath 


p 85 14, Ik. © 1 15 Chap. IR. 
L 0) Vie de Bert. du Gueſc. 33. 
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F eee e doing juſtiee io theit 
valour 

In — laſt battle alſo it was the courteſy of Gur- 
valky which ſaved the life of Car/onnet, x French 
commander. There was among the+Engliſh, ſays 
the author, a knight, who = been formerly the 
priſoner of ( Carlonnet, was rated at ſo high a ranſom, 
that he was totally ruined, and ever after regarded 
him with mortal hatred. In the heat of action, Car -· 
lonnet fell into the hands of five or fix ſoldiers, who 
were going to 4 him to death; but the knight, 
breaking through them, reſcued him from their 
hands, oo called out to him, „I have too much 
Fe honour, i in the condition to which you .are-reduge 
ce ed, to remember the ill treatment I experienced 
60 from ou; I might, without ſhame, revenge yy 
e {elf, 0 taking N your life; but I give it you; 
8 1 though I make you priſoner in my turn, I pro- 
te miſe you more las els and eaſier terms than 1 
<* was made. to feel when in your poſſeſſion. (r) 
Such traits of nobleneſs make us forget all the ex- 
travagances with which'the Inſtitution that gave. an 
birth was certainly obſcured. 4 

The French, as it may be ſuppoſed, were not be 
hind-hand in courtely ; ; and a circumſtance in the 
fourteenth century, though trivial in itſelf, is parti- 
cularly demonſtrative of the change which manners 
had undergone... Although the kings of France and 
England were ſuch conſtant, and often ſuch perſonal 
enemies, it had been the cuſtom. for the former, to 
make a preſent to the latter, of the beſt wines of 
France for his table. In 1369, CHARIISs V. thought 
it right to continue this euſtom, notwithſanding a 
rupture between the crowns. (s) In 1475, at the con- 
| ferences of Picquigny, though Epwazp W was in 


(g) Id Id. Ib. 
8 s) Villares' 1. 393. 6 
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arms at the moment againſt Lzwis XI. be was ſup- 
plied in his camp with every 1 wanted, from 
the king's houſehold, even to torches and candles (%) 
A more ſerious mark of confidence and generoſity 


| had been ſhewn by Pair V. to EDwaRN II. in 


1319, when in the ſafe conduct granted to the latter 
to come into France, all thoſe whom it concerned 
were commanded to believe him, and let him paſs 
as king of England, upon his bare effirmation. (v] In 
the next century, the TaLBors, and the XanTRAIL- 
LEs, of the time, in ſome meaſure revived the cour- 


 tely of Chivalry, which the hatred of perpetual war 


had almoſt extinguiſhed, Talbot was taken at'the 
batile of Patai by Xantrailles, who preſenting him 
to the king, demanded leave to give him liberty 
without ranſom, which was granted. In the courſe 
of that eventful war, Talbot had a full opportunity 
of returning this courteſy, by becoming in his turg 
the conqueror and the liberatar of Xautrailles, (w) - 
Tbe eſſect of this courtely of knighthood upon 
men's conduct in war, - is. alſo exemplified. by the 
rules obſerved in fixing the quantum of ranſom. - 
MonTLve, a famous knight about the middle of the 
ſixteenth century, when the true ſpirit of Chivalry 
had been revived in the World, obſerves in his com- 
mentanes, that he was always moderate in this point 
towards his priſoners. ** Cela eſt indigne, ſays be, 
de les eſcorcher juſqu aux os quand ce ſont per- 
* ſonnes d'honneur qui portent les armes, (x) ; 
A man, Writing in theſe times, cannot but advert 


to the ſad change which the manners and maxims of 


war of this once geperous people have almoſt in a 
moment undergone. Some future inveſtigator of our 


0 1 


82 een ahne, EO 
v) Et lui dix Roys d'Angleterre ſoit.de tous c& creux, par ſa 
ſimple aſſertion. Rym. 3. $25: | NR N 

(³) Villaret 3. 416. 41 2 1 rt 
(x) Montluc ap St. Palaye.' x. e 
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ſubject will poſſibly in other centuries have it to re- 
mafk, that at the cloſe of the eighteenth century, 
when the Convention of France had boaſted that it 
had got the ſtart of the reſt of e 2000 years 
in refinement and knowledge, it paſſ a decree by 
which every Engliſh and Hanoverian priſoner ſhould 
be put to death. The-moſt horrid of the barbarities 
related in the firſt ſection of the ninth chapter, are 
thus made to revive, and to be the proofs of 2000 
years ſuperior progreſs in improvement. The future 
philoſopher will alſo have to obſerve upon the gene- 
rous and dignified return that was made to that de- 
cree, and the manner in which the return was re- 
_ ceived; and if any thing will make him ſuppoſe that 
the wicked folly and injuſtice which governed the 
Intercourſe of the Chriftians and Tofidels; ſuch as we 
have ſeen it, is renovated, it will be the reaſoning of 
the repreſentatives of this ſuperior people, who grave- 
ly affert that humanity may be obſerved between the 
Gldiers of tyrants; but that republicans and tyrants 
being as oppoſite as vice and virtue, no mercy fhoul 
be ſhewn between them. A difference in form 
government, 1s thus made to generate, what a diffe- 
rence in points of faith had formerly produced; and 
all the horrors of the Cruſades are to be revived, be- 
_ cauſe the French chuſe one conſtitution, and the Eng- 
- iſh another. In what is here remarked, there is 
neither occaſion, nor would it be relevant to enter 
into any particulars of the quarrel, or any perſonal 
reaſoning concerning the character of indrviduals. 
The obſervation might be made by a diſpaſſionate 
ſtranger, five thouſand years hence, if letters ſhould 
laſt ſo long. 5 
Courteſy, however, was by no means the only ef- 
feQ which Chivalry produced upon the laws of the 
time. Among the foremoſt of them-is to be men- 
tioned that WER to their words, on which all who 
had taken the oaths of knighthood, peculiarly piqued 
N themſelves. ; 


1 


ow. 
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themſelves. A failure in this point entailed eternal 
infamy upon their memory, and drove them with ig- 

nominy from the order ; and fo great was their re- 
pr Gr an oath, a promiſe, or a vow, that when 
they lay under any of theſe reſtrictions, they appear- 
ed every where with little chains attached to their 
arms or habits, to ſhew all the world that they were 


flaves to their words: nor were they taken off till 


their promiſe had been performed, which ſometimes 
extended to a term of four or five years. ()) 

We bere then behold à palpable means of im. 
provement to the Law of Nations, which depends 


ſo much, and almoſt ſo entirely, upon good 
there being no tribunal with any power of coercion. 


Its effect in enforcing the obſervance of Treaties, was 


indeed viſible; and in the oaths which continued | 


for a long time to be taken by crowned heads in the 


way of guaranty or ratification, to ſwear by hjs word, 


and as a true knmght, was a common cuſtom. (z) 


The well-known ſentiment of John king of France 
need ſcarcely be repeated, that if honour and good 
faith were driven from all the reſt of the world, they 
ought to find an aſylum in the mouth and in the heart 
of princes. Joann was one of the moſt famous 
knights of his time; and when his ſon, the Duke of 
Anjou, had broke his parole, and retired from the 
court of Edward III. he ht it incumbent on 
him, by way of excuſe, to put himſelf once more in 


the power of that king, and accordingly made a ſe- 


cond voyage to London, where he died. (a) 
Nor was the bare fear in a knight to break his 


word, the only reaſon which men had to expect the 
performance of it. F 8 | 


() Sainte Palaye 1. 236, 237. 1 #4 Wl 

(2) Le duc de Bretagne jura Vobſervance du dit Traits par la 
foy de ſon corps, et comme loyal Chevalier, &c. Id. 1. 135. 

(a) Villaret, 1. 288. et infr. It does not appear, however, 
that he became a captive, but merely went to coy the fault of 
his ſon, Rapin. 4. 310. et infr. | 

| The 
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The moſt ſevere and the: moſt infamous puniſh» 
ments were decreed by CarvaLky againſt thoſe 


knights who had ſullied the honour of its Inſtitutions. 


Any one judicially convicted of this, not only under- 


vent the common chaſtiſement for his offences, what- 


ever it was, but his ignominious baniſhment from the 
order he had diſgraced, was rendered as ſolemn and 
public as human ceremonies could make it. He was 
cap upon a ſcaffold amid a number of ſpectators; 
is arms were taken from him, broken to pieces, and 
tradden under ſoot: the blaſonry of his ſlneld was 
effaced; and it was dragged, reverſed, at the tail of 
a horſe, through the mud. It muſt be obſerved, 
that to reverſe the ſhield of a knight, was the com. 
mon ceremony to denote his death; and this part of 
the act of degradation was therefore to ſhew, that 
. when he was diſhonoured by a breach of his word, 
by cowardice, or any other infamy, he was conſider. 
ed as dead to knighthood ; as a carcaſe, to uſe M. Saintę 
Palaye's KG devoid of ſentiment. 
Kings, and heralds, aſſiſted at this ceremony. 
Prieſts, after having chaunted the ſervice of the dead 
over them, recited the 108th pſalm, which contains 
imprecations and maledictions againſt. Traitots. 
Three ſeveral times the King, or the Herald, de- 
manded the name of the man whom they were thus 
diſhonouring. A Pourſurvent pronounced it aloud; 
and the Herald anſwered that jt was no longer the 
name of him before their eyes, fince he had quitted 
it to become a Traitor, and a. breaker of his word, 


(Deloyalet foi mentie.) After this, be took from the 


Pourſuivant, a baſon of hot water, which he poured 
upon the head of the diſhonoured knight, to efface 
the facred charaQer which had been conferred upon 


him; and the latter was finally lowered down from 


the ſcaffold by cords, was placed upon a bier cover- 
ed with a winding ſheet, and conducted to the 
church, where the funeral ſervice was again ſolemo- 


r 
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3 over his body. It was hardly poſſible 


r human invention to have 22 a ce 
more 4erfible, or more capable of ſhakipg a mind. 
in which there was lk alive the laſt et ſemti⸗ 
ment or feeling, (0) 


nour in almoſt; all thoſe who ated any eminent part 
in the affairs of the world, we may readily conceive. 
how much 1 RIO calculated to-produce 1 _ 2 
in its general manners, particularly in WS 
war; and ſuch public infamy, being more eſpecially 
deſigned for men who were falſe and perjured, the 

read of incurring; that reputation a 
curity for the contrary. 

An Inſtrument dated 1364; nk by Du Til. 
let, where he gives an account of the Knights of the 
Orders, purports to be an obligation made by 
<« Meſlire Jehan de Greſli, Captal of Buche, priſon» 
© er of war 10 king Charles V. 10 keep. the priſon 
* agreed upon, on pain of being conſidered as a falſe, 
« — and diſſoyal knight ;. a perjured promiſe break - 
« er; as à mark of w ich, his arms were to be re. 
1 werſed, and he himſelf purſued through all the 
** courts of . juſtice.” (c) = the ſame ſpirit Rene 
duke of Lorrain, making a league againſt France in 
1486, agrees expreſsly in his treaty, that if be fails 
in his engagements he will be content to ſee his arms 
reverſed and dragged at a horſe's tail. (4)- 

It 18 not at all improbable that the cuſtom of giv= 
ing liberty upon parole (a very conſiderable advance) 
aroſe entirely out of . Courteſy and good 
faith being ſo great a part of the duty of a knight, 
they induced him on one fide to grant liberty to a pris 
ſoner upon promiſe either not to ſerve againſt him till 


65 Vide the whole ceremony in St. Palaye 1. 316. et _ 
(e), Du Tillet, Recyeil des Rois des Fr. 318. 
@) Garnier. Hiſt. de Fr. 2. 245. 


be 


When ſuch was the panifhunont ofa breach of ho- | 
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he had ranſomed himſelf, or to return to his priſon 
when called upon; and on the other hand, when he 
himſelf was taken, they procured the moſt ferupu- 
lous adherence to whatever engagements he made. 
Of this there are a vaſt variety of examples; ſome 

of them -not incurious, and all of them demonſtra- 
tive of amended manners. WaALzRLAND,' Count 
of Saint Pol, of the imperial houſe of Luxembourg, 
being taken by the Engliſh, all ranſom was refuſed 
for him; nevertheleſs he was allowed liberty on his 
word not to eſcape, and formed one of all the par- 
ties at the Court of EDwarp III. where he married 
Matilda Courteney, a princeſs of the blood, who at 
length obtained his liberty. (e) Thomas Percy, an 
Engliſh knight, taken in the ſame war by the French, 
was allowed liberty to go in ſearch of his ran- 
ſom, and took an oath between the hands of four 
other knights that he would be bound to return, and 
Ali with them all four at once, if he did not fulfil his 
promiſe. () We have ſeen the liberty given by the 

Prince of Wales to Du GuzsckLin for the ſame 
purpoſe, and that illuſtrious General had often him- 

ſelf ſhewn a like courteſy to his priſoners, (truſting 
to the known honour of Chivalry,) particularly in 

the caſe of Trouſſel; to whom he accorded, in com- 

pliance with a cuſtom which ſeems to have been ge- 

neral, (g) the ſpace of a year, in which to procure 


his ranſom or return to priſon. () | 
During this interval, no one of courſe could carry 
arms againſt the party whoſe priſoner he was; and 
even though hoſtages were taken for his appearance, 
the law remained the ſame. Charles of Blois, in 
1351, when allowed his parole to ſeek his ranſom, 
left his ſons in England as hoſtages for his return, 


Sans toute fois,” ſays an old author, © 1 il je puſt 


(% Froiff. v. 2. (f) F 
(g) See Chap. IX. (:) Vie de du Gueſc. 28, 29, 


* armer 


A 
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armer avant que d avoir paye le prix dont on eftoir = 


« convenu;? (i) In the war however of Caſtile, in 
which the Black Prince engaged only as Auxiliary, I 
find a circumſtance which forms a kind of caſe in the 
annals of war. The Marſhal d' Andreghem had 
been taken by that Prince, and liberated on bis pa- 
role till he paid his ranſom. His captor being at 


peace with all the world, the Marſhal entered into 


the ſervice of Henry the new king of Caſtile, and 
was once more taken by Edward at the famous battle 
of Navaret. The Prince reproached him with 
breach of his word, for bearing arms againſt him be- 


fore he had diſcharged his ranſom, which be ſaid 
was.contrary to all the rules and laws of honour, and 


gave him a right to put him to death. The Marſhal 
replied that he had not broken his word, ſince he 
had taken arms only againſt Don Pedro the of 
Henry, and not againſt him, the Prince of W 


The matter was referred to the judgment of twelve 


knights, who after having taken cognizance of the 
affair; acquitted d' Andreghem. (4) It is not here the 


place to examine whether this conduct of the Mar- 


ſhal was ſtrictly according to the rules of war, as 
practiſed in the preſent day; I mention it merely to 
ſhew the growing regularity of the times. An an- 
tient Vandal, would not have been able to'compre- 
hend the diſpute, and would have prevented its ne- 
ceſſity by the inſtant death of his priſoner.” | Upon 
this ſubject of parole however there was another ve- 
ry remarkable point, which was ſometimes pleaded, 
but I believe never regularly ſettled. This was the 


his 5 to die before his ranſom was 
paid. 1 it in the inſtance of ibe Comte de 


Richemont, who being taken by Henry V. and libe- 


9 vie de du Gueſc. 14. 
k) Vie de du Gueſc. 132. 


N 


abſolute liberty elaimed by the enlarged priſoner i 
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8 rated on his parole to return to priſon when "RY 


upon, is {aid to have pleaded that the death of that 
Monarch releaſed him from bi Parole, and uu 

3 to return. () 2 | | 
In Italy a refinement not ended was prafliſed 
8 1514, in the caſe of Gian Pagolo; who 
having negotiated an exchange between himſelf and 
2 Spaniſh General, Bernadin' Carvagiale, obtained 
leave to go to Rome upon his parole'to return if the 
exchange did not take placr. Carvagiale died be- 
re the exchange, and Pagola affirmed that he was 
liberated front promiſe ur upon that event. (m) Both 
theſe caſes however appear unſupported by others, 


5 2 law RY to dhe Preſent 


practice. "ny ©» 

This reliance upon each other's 1 from re- 
12 to the honourable Order to which they all be- 

longed in common, produced another advantage to 
the profeſſion of arms, which evinces till farther the 
growing confidence of men. As in the heat of bats 
tle there might be much danger of a priſoner's being 
reſcued ; impediments were thrown” in the way of 
wing liberty on parole, and — not = _ 

d to the neceſſa 20 death of t | 
remedy this, the foldiers of the ens in — their 
faith added a regular article or condition, of Reſcued 
or not Reſcued; ' (recoux ou nom recoux,) by which 
every difficulty was obviated, and the n 
was to remain a captive at all events. 

We have ſeveral examples of this in Froifſart. 
At the battle of Poitiers, Thmas Vercler, an Eng- 
liſn Knighi, being taken by a French Eſquire, the 
latter whoſe party were defeated, juſtly feared the 

loſs of his prey, whom he might therefore have de- 
ſtroyed on the ſpot. Percler, however, gave him his 


U) D'Argentr6e Hiſt. de Breta via. 
70 — ad. an. 15 14. "i 


word 
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word that reconx om non recouæ it demurvit ſon priſons 
nier. (n) In the following caſe, ſtill more remarka- 
ble, we ſee even the capture of the captor, and yet 
fo ſtrong an adherence to the promiſe given, that the 
| 22 remained to bim though in prifſon. The 

whole 


dle affair is ſo characteriſtic, that it is poſſibly 
worthy being mentioned ſomewhat at length, and in 
the ſimplicity of Froiſſart's on language. 

The armies of Scotland and England being in 

other's neighbourhood, the knights on either fide 
made ſhort excurſions. In one of theſe, James 
Lindeſey, a. Scottiſh Knight, met with Matthew 
Redeman, an Engliſh one, and à fierce battle enſued; 
in which the former had the advantage? Redeman, 
ſays Froiſſart, called out, Meflire Lindeſee < prone} 
“ rends a vous. Voire dit le Chevalier; (d Eicoce) 
* recous Ou non recoux.” Je le veuil dit Redeman, 
vous me ferez bonne compagme.” The terms 
were > qo upon, and Redeman continued Quelle 
* chole voulez vous que je face? Votre priſonnier je 
« ſuis, vous m'avez conquis.” Et quelle choſe vou - 
lez vous que je vous face, reſpondit Meſſire 
a Ja nes. jy retou volontiers, dit Mefhre 
<.Matthiew, a Neufchaſtel, et dedans quinze jours, 
je me retrairay vers vous en Eſcoce, la, eu f vou 
* u m'aſſigner journee. Je le vueil, dit Linde- 
* fee; vous ſerez per votre foy dedans,” trois ſemainies - 
en la ville de Haindebourg. ( Edinburgh.) Tout ce 
uy covenanca et jura Meffire MatthiewRedeman;” 
(o) Aſter this agreement the Knights ſcparated, the 
one to Newcaſtle, the other to continue his excur- 
ſion; but preſently Lindeſey falling in with the bi- 
ſhop of Durham's troops, was himſelf made priſoner 
and conducted to Neweaſtle, where he found Rede- 
man, who acknowledged himſelf ſtill bis priſaner, 


(a) Froiſl, v. 1. ch. 2. be e 558 g K 
(o) Froiſſ. v. z. eb. 2 n 
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and they agreed to be exchanged one againſt the 
I I fear to multiply examples, but the follow ing, in 
the ſame author, is alſo too pointed to be paſſed over. 
The Duke of Gueldres being on his way into Pruſſia 
through Germany, was ſet upon in the road, and 2 
ſelf, with all his attendants, taken priſoners. The 
whole gave their {a the different perſons who 
took them, and the Duke to a fimple Eſquire called 
Aruvrent. (9) The Grand Maſter of Pruſſia hearing 
of this diſaſter, reſolyed to reſcue the priſoners, and 
ſet out with a large company for the city where they 
were confined.. The captor of the Duke being thus 
threatened, and fearing left he ſhould not be able to 
defend the city, reſolved to abandon it; but firſt ſeüt 
for his priſoner and beſpoke him in the following 
terms. Duke of Gueldres ; you are my priſoner, 
* and I am your maſter ; you are a gentleman, and 
tec loyal to your word; you have promiſed and ſworn 
« by your faith, that you will follow me into what- 
« ſoever part I ſhall go. I know not whether it is 
OY n ſent for the Grand Maſter of Pruf- 
*« fia, but he is at our gates, and I ſhall not wait for 
« him. You are at liberty to ſtay behind if ſuch is 
. your will; but I ſhall carry your #2ztk along with 
« me; .you: ſhall follow me to ſuch a place; (and 
be named a caſtle in a very difficult and diftant coun- 
try.) The Duke ſuffered bim to depart in filence, 
and accompanied the Grand Maſter to his city of 
Cammiſberg; (probably Koning ſberg) where every 
one wondered at bis adventure. He afterwa 
however began to reflect that he had not acquitted 
himſelf with loyalty and fidelity towards the Eſquire; 
(7) and reſiſting every repreſentation which the Grand 
BB 

n on, cy, tion et lerment, &c. 
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Maſter could make him, even the propoſal to obtain 
abſolution from his oath ;) he quitted Pruffia, and fol- 
lowing. his Maſter, as he was called, from city to 
city, arrived at laſt at the place of his reſidence. _ 
The duties of knighthood were enforced with 
more efficacy, and the connection of Sovereigns 
rendered more intimate, in conſequence of ſeveral 
other inſtitutions of which it will now be our bufi- 

, ͤ pg 3 
Poſſibly there are none of them fo remarkable or 
curious as that from which ſome of the moſt cele- 


brated W have derived the origin of CH i- 
VALRY itſel 


I mean what is called by Du Cange, 
Les Adoptions d Honneur en Fils, By theſe, a Knight, 
or Sovereign, was adopted by ſome. other Knight or 
Sovereign as his Son; His honours, and arms, were 


commun cated to him; and the names of father and 


ſon, conſtantly preſerved between tlem. 

. Theſe adoptions however, which were purely of 
Gothic original, were eſſentially different from the 
celebrated. adoptions of the Romans; inaſmuch as 
they were ſolely what their name imports, adoptians 


of honour, and conferred no right upon the ſon, to 


the ſucceſhon of his father. (6 . 


- 


. \ They were therefore in firianeſs, rather alliances 
than adoptions, and being the pure eſſect of good will 
and eſteem, muſt have palpably contributed to ex- 


tend the connections, and improve the friendſhips of 


men. 17 


. 


There were various modes by which they were 


made; but the chief of them was the. delivery of 
arms fron the father to his ſon, a ceremony which 1s 


to be derived from very high antiquity. In a former 
Chapter (/) we mentioned in the ſtory of ALBOIN, 


(s) Ces Adoptions n'etoient que par honneur, et ne dannoient 
aucune droit au fils adoptif en la ſyuccelſion de celui qui adoptoit. 
Du Cange. Diſſert. 22. Sur Joinville, p. 268. 

(*) Chap. VII. 
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the cuſtom of the Lombards, by which the ſon of the 
king was forbidden to fit at the table of his father, 
till he had received bis arms from ſome foreign prince. 
To the Lombards, however, the cuſtom was not. 
_ confined, and a vaſt number of inſtances have been 
collected, with wonderful accuracy and diligence, 
by Du Cange, by which we diſcover 1t to have bgen 
prevalent throughout the northern nations. | 


This delivery of his arms to the future ſoldier, by 
- ſome prince or ſtate eminent for ſuperiority of cha- 
racer, was coveted as a very high mark of honour 
and friendſhip, as appears plainly in the terms made 
/// ĩ 7s 1 
Per arma poſſe fieri filium grande inter gentes con- 


8 Hat efſe preconium. (u 


"Defiderio quoque concordie factus eſt per arma 
ius. | 17 8 

Ad ampliandum honorem ejus, in arma ſibi eum 
filium adogla vit. W)) 

All the accounts alſo, deſeribe almoſt every adop- 
tion as having been made inter gentes, et more gen- 
tium; and the alliance, which was its evident con- 
ſequence, carried upon the face of it, the ſtricteſt 
friendſhip- FTC 

There were indeed ſeveral other modes, exeluſive 
of the delivery of arms, by which the adoption was 

made; as the cutting off a lock of hair, or the pre- 
ſent of a ſhirt, to ſhew that the father and ſon were 
to be as cloſely united in friendſhip, as the ſhirt was 
in effect to the body. There were others that ſprang 
from a leſs barbarous imagination; fuch as the join- 
ing in prayet and the holy ſacraments. (x) But the 
chief was the delivery of arms above-mentioned. 


() Caſſiodor. L. 4. Ep. 4. 8. Ep. 9 ap. Du Cange, p. 209. 


Om ain, on 


When 
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Wben this took place it was called adoube/ Chedia- 
lier, and in conſequence of the affinity between the 
words adhuber, and adopier, the conjecture of Du 
Cange ſeems not ill founded, that from theſe adop- 
tions it was, that CHIVAIRT, or KniGHTHOOD 
aroſe. () ag tt 34, LT A 
From the prevalency of the idea of adoption; a 
kind of relationſhip was thought to exiſt between 


all thoſe who Had received knighthood, ot (What is 
more agreeable to the ceremonial alluded to,) who 


had been armed a knight (arme chevalier) by the ſame 


perſon. ' The effects of this were more beneficial 


than may at firſt be ſuppoſed, and were ſometimes 


evident to ſenſe; In 1320, Philip of Valois, having. 
led an army into Italy to the aſſiſtance of th 
Guxtrüs, was oppoled, and reduced to great 
ſtraits by GALERASG VisconTi, who ſupported the 


oY of the Gibelins. From his difficulty however 
e 


was relieved; ſolely by the circumſtance of their 


both having been made Knights, in other words hav- 
ing been adopted, by the ſame petſoh, Ci rizs of 
VaLois; in conſequence of which alone Galeas is 
ſaid to have propoſed a negotiation, when he might 
have attacked his antagoniſt with very ſuperior 
forces. () | 753 | 

The reſult alſo of this doctrine was, that thoſe 
knights who were Companions of the ſame Order, 
(and thus in a more ſtrict alliance together, than the 
mere Eques Auratt, or knights batchelors;) could ne- 
ver fight againſt one another without permiſſion of 
the Sovereign. (a) Hence therefore, a new. ſource 
for the extenſion of alliances, and the reſtriction of 


(y) ne ſaut pas douter que la Chevalerie n'ait tirE ſon ori- 
pine de ceite eſpłce 4. A option qui ſe ſa ſoit parles armes, et de 

la ceremonie, que s obſervoit, ou l'on revetoit d'armes pour la 
guerre, celui qui eftoit adoptE. Id. p. 250. . 

(2) Sainte Palaye, 1. 271. | 

(a). Brantome des duels ap. eund. 


I 2 violence, 
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violence. The cuſtom is well known, under which 
particular Sovereigns entered into a cloſer friendſhip 
together, by wearing each other's Orders, (as the 
Garter, the Golden Fleece, or the Holy Ghoſt,) and 
even to this day, the old language of brethren, and 
guts Companions, is preſerved among all thoſe who 
wear the Tame onde al rn ar ret 
At one time, this adoption may be ſaid to have 
called forth the z/ve paternal feelings, when it ſaved 
the life of the Marſhal de Gie, who had been con- 
demned to death; but was pardoned by the king of 
France, in conſequence, as it is ſtated, of his having 
os e knighthood upon him. (b)*  ' ©. 
Even thoſe who only aſſiſted at the ceremony of 
Kvighting a perſon, confidered themſelves in ſome 
meaſure, as connected with him; arid hence, accord. 
ing to Saint Palaye, a man declined entering the lifts 
againſt another, becauſe of the relationſhip between 
them. Il ſembla ſe regarder comme parrein de 
Lancelot, & ne vouloit point combattre ſon filleul:” 
(e) All theſe cuſtoms it muſt be owned, require not 
only very full proof, but the examples of them de- 
mand a conſtant repetition, to warrant any ftrong 
conecluſions as to their influence. The tenor howe- 
ver of the few that have been quoted, are at leaft all 
one way, and if any eſſect aroſe from them all, that 
effect muſt have evidently been to the advantage of 
„„ Po Daniel 30m uae noone band Day <k mi 
It was obſerved above, that princes, and men of 
different nations, gave into this cuſtom ; and in after 
times when various other inſtitutions had branched 


(3) Brantome des duels ap. eund. 1. 22. 
(e) Id. Ib. This however it ſhould be obſerved is upon the 
authority of a Romance, which the: laſt mentioned author con- 
tends, and not altogether without ' reaſon, is equally entitled to 
attention, as authority for old cuſtoms, with many of thoſe ear- 
ly pom on which other hiſtorical diſquiſitions haye been ſo often 
0 6 F | 


* 


out 


» 


bion, which has been preſerved ever ſince in Europe. 


The reader is not to be told, that the whole law 
and ſcience of Heraldry, took its riſe from CHI YAÄI- 


RY; and when armorial bearings came to be univer- 
ſally underſtood, the adoption was made by the com- 
munication of the ſame coat. (d) Inſtances of this, 


he ſcattered upand down the books. In the fifteenth. 
century, Ferdinand king of Arragon, adopted the 


Count of Chimay, a Fleming, by giving him the fir- 
name and arms of that kingdom. In the next, 
Charles V. as a mark of his cloſe alliance with the 
EleRor Palatine, accorded him the liberty of wear- 
ing the Imperial globe upon his arms, (e) The State 
of Venice, granted their arms to Rene d Argenſon; 
and as a remarkable, and honourable proof of the 
fraternity between France and that Republic, the 


Ambaſſador of the latter, upon taking leave of the 


Court of the former, was always entitled to receive 
knighthood from the hand of the Hus: G a cuſtom 
which remained till very lately. The late Duke de 
Richlieu, for having ſaved Genoa, was created a Ho- 
ble of the Republic, and received a grant of its arms 
to be worn with his own; (g) and the preſent Lord 
Malmſbury experienced, but a few years ſince, the 
moſt honourable proofs of affeion and eſteem from 
the houſes of Brandenburg and Orange, in the per- 
miſſion to quarter their armorial beariogs. ( 
This cuſtom of adoptions, evidently gave birth to 
another, which indeed was nothing but a natural 
conſequence of it; for the relations of father and 
jon, would without much refinement, produce that 


(4) Du Cange. Gloſſarium. voc. Filiolatus & Diſſert, 22. Sur, 
Joinville, p. 275. : ads $10 
(e) Puflead rennen, ts 
Cf) Amelot de la Houſa. 1. 470. N 
J Velly 336. ) London Gazeſe. 
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out of Chivalry, they fell upon another mode of ad. 
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of brothers. The cuſtom I mean, is that famous in- 
ſtitution of C IVAIRY, —_— by the en the, 
FaaTxxNITY Of Arms.) | 

© + This alſo, as has age cer; {us guide, 
Du Cange, is of Scytkzan. original; and was als 
unknown to the Romans. () It produced the very 
cloſeſt union, and its ne e Net e ſpretimey | 
to a degree of horror. 

Various have N ceremonies which have at- 
tended the contraction of Alliances, or Treaties of 
Peace with different nations. (%) Among the antient 

Seythians, this was done by letting one another blood, 
and drinkiag it, mingled together, as a mark of the 
cloſe 1 1 e che hey had ſworn to preſerve; and this 
horrid, but ceremony, was no doubt eafily 
adopted upon n all other occaſiobs of ſufficient ſolem: 
nity to demand it. It was thus that the partieu - 
lar friendſhips of private men were ratified, and 
when the knights of very old times, entered into an 
alliance of arms together, they ſometimes ſealed it 
by the ſame ſort of practice. - + - 

It chiefly prevailed: however, among the. nations 
neareſt to thoſe climates whence it was firſt derived; 
or thoſe that from their neighbourhood, were obliged 
to have much intercourſe with them, and conſequent- 
ly to adopt many of their cuſtoms. Thus ee 
Earl of Flanders, Emperor of Conſtantinople, ſo 
low down. as the thirteenth century, re r wot the 
Greeks wich falling in with itz: ſpurce gentilium 

e pre, "goth ow e alis * 
cc 1186. 

When the French alla were acre to e 
in the Greek Empire; they entered into a fraternity 
of arms with the king of Cuman, ny the e on 


7; 7 Difſert. 21. Sur Joinville, p. 26 . 
) 


1 Vide Diſſert. Prelim. to the Corps Diplom % Amel. de 
ouſſaye. | 


(1) Diſfert. : 21. Sur Joimvll 260. 


% 
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either ſide, aſter mingling their blood with wine, 
and drinking together, called out that they were-brg- 
thers of the Non ** Chaſcun de leur gens d'un pan 
* et d autre; ſe f ſſent ſuirne n, et a le don- 
0 naſſent a boire, [yn @ Pautre, en figne de fraterniie; 
66 Alſaut quiils eftoient freres,' et d un ſang; et an le 
e convint faire entre nos gent et les gens d'cieluy Roy; of 
© meslerent de leur ſang enſemble, avec du din, - en beu- 
© unent Ju A autre; et 2 ys 4 dee 
t freres d un Jang.” (m) 

Among nations however thas had — Flare 
what farther in the arts of civilization, or hat had 
begun to feel the mild iufluence of Chriſtianity, more 
humane modes of entering into theſe Zlanses were 
adopted. Thus in the ſouthern and weſtern paris of 
Europe, they contented themſelves with ſending each 
other preſents of arms; or after the manner of 
heroes of Homer, with exchanging. thoſe they actu- 
ally wore: + They took the ſacrament together, by 
which they ſwore to preſerve à laſtiug friendſhip, 
which was ſometimes ftill farther confirmed 
fearing on their arms; hence after they had ente 
into the eee eee they were called Jura ad arma; 
Pept p. according to Du Gange's capeaure, the 

gliſh ph aſe of | Sworn Brothers. (u) . 

thus deſeribed the manner in which the 


| alliance was contracted,” I ſhall proceed to a detail 


of the duties which it enjoined; and a very flight at- 
tention to them will ſuffice to ſhe N, how powerfully 
they were calculated, by means of their wide diſſe- 
mination, to produce amendment in the law of na- 
tions, The aſſociated parties were bound io conſider 
one another as brothers, with reſpect to all opera- 
tions of war; they were ſwarn to render mutual af. 
ſiſtance in all enterpriſes; whether of attack or de: 


(m) Ba Gang 1 de Saint Louis. 94: Edit. Du I» Gags g 
| 00 1 5 ut * J WIRE. 5 


ſence; + 
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feſſed to have but one intereſt; they 3 22 
the ſame friends and enemies ; they wore the ſame 
arms and livery in battle, in order that their danger, 
and their fame might be blended together; (o) and 
— which — — 
ed equally between them. Every thing —— 
loyalty to their Sovereign, was to yield to their mu- 
tual duties; even the more ſacred flame of devo- 
tion, with which a knight, as is well known; was 
fired when called upon by the gentle ſex, was ſup. 
poſed to be ſubſervient to his duty towards his Bro. 
ther in Arms, and love itſelf was thus forced to give 
way to ſiendſhip. ( ùù . 19h tt 4 ookagietst 
With reſpe& to foreign States, and knights of dif, 
ferent nations, it was with the Fraternities of Arms, 
as with the Adoptions; they were contracted all over 
the world, and ſometimes when the parties had not 
even ſeen one another; as was the caſe of the king 
of Arragon, and Puixir, the good Duke of Bun. 
'gundy, in 1458. (9) Kings, and other Sovereigns, 
and even whole States, entered into them; and b 
drawing them thus cloſely into the bonds of intere 
and affeQtion, founded upon the very point of ho, 
nour; they muſt have contributed powerfully to po- 
lin the rugged manners, and ſoften the barbarity 
which had ſo long prevail. 
They vifibly interfered with many political en- 
gagements. Henry de Tranſtamare, King of Caſtile, 
requeſting the loan of a conſiderable ſum of money 
from the Duke of Bourbon, was refuſed upon the ſole 
ground of his being the enemy of | Bouciauz, the 


«x. 9) Id; Ib. & Sainte Palaye. 1. 224 35 1 
f 0 5) Une Demoiſelle ayant en vain zeclame la protection d'un 
Chevalier, celui ci ſe diſculpa en allegueant le neceſſité dans la- 

uelle il s etoĩt trouvs pour lors, de voler au ſecours de ſon frere 


Duke's 


armes. Mem. Sur la Cheval. I. 217. 
e Monftrelet ad an. 14586. 


p 
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[ 


Duke's Brother in Arms. ( Poſſibly, the Duke of 
Bourbon might have been mfluenced: y other conſt. 
derations, and only fell y__ this as an excuſe. 
From that very circumſtance however, the Inſtitution 
was of quence, in thus furniſhing him with rea. 
ſons for reſuſ Auimate men, to the Practice of 


nations 

Theſe es: tales as -ias * ded 
did not interfete with the duties which the knights 
owed to their Sovereigns. When ever therefore = 
Brothers in Arms, were of different nations, and 
war broke out between them, the alliance was — 
facto at an end. (5) Nevertheleſs it can hardl 
ſuppoſed, that its effects ſhould immediately 3 


Men who had probably long continued in the cloſeſt 


bonds of intimacy; had ſhared the ſame dangers; 
and often, poſſibly, reſcued one another from death; 
could not be expected to meet in battle with the 
fame perſonal enmity, with which other warriors 
often engaged. In ſuch a caſe, though bound to mo- 
leſt one another in the courſe of a ſuperior duty; they 
would naturally endeavour to ſoſten the rigours they 
were obliged to inflict, and would r never 
extend them beyond abſolute neceſſity. 

In the life of Du Guzscnzin by Menard, 59 
there is an account of the ſeparation of that 'gene- 
ral, and Hugh de Calverley, his Brother in Arms, 
2 he breaking out of the'S war. Calver- 
ley, being an Engliſhman, tells Du Gueſcelin, as 
. courſe, that he moſt part from the alli- 
ance, but ſpeaks in the moſt — Uly- terms of their 
long companionſhip. Bertrand waves the ſettle- 
ment of their accounts, which he had propoſed; 
tells him that it was right he ſhould 1 


low bis 
| B 86 Pal. 1. 230: 


) Sainte Palaye. 1. 239. 


) See p. 248, 


maſter; 
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maſter ; and ends this laſt of their amicable inter- 
views with a kiſs, Moult piteuſe, adds the au- 
thor, fut la departie. Such men could never 
aſterwards have met one another in battle, with 
more enmity than the mere letter of their duty re- 
of them, and thus plainly, did this curious 

and beneficial inſtitution tend to bring the maxims 
of 'Evrors to a level with the particular Religion 
and Syſtem of + Morality purſued by its nations. 
Thus alſo did they come to the particular and humane 
application wy. general definition of the Laws of 
Nations which we adopted in a former chapter, 
namely, that they enjoin us to do one another as 
much good in peace, and as little harm as poſſible, 
in war, conſiſtent with our mutual intereſts. (½ 

We have an example of this at the ſiege of 
Soiffons in 1414. When Burnonville, the com- 
mander of the place, was ordered to death by the 
French General; numbers of the latter's officer 
jnteroeded for his pardon, and offered large ſums 
for him by way of ranſom. And this they did, ſays 
an old author, from eſteem for his valour, and from 
the remembrance of the many campaigus they had 
made together in Lombardy and in F tance, o ts 

yon ete amis, et freres d armes. (w) © 
When Du Gueſcelin alſo, fo often a 
was leaving Bourdeaux in order to raiſe his ranſom, 
he was offered thirty thouſand livres towards it by 
bis friend Hugh de Calverley, who happened to be 
on the ſpot. Calverley reſted it upon the unſettled 
account which he ſaid was between them for plun- 
der and eee 1 we he had remained his 
_ debtor. (x) 

There was another! [point of Chivalry, which muſt 
have alſo tended much to introduce perſonal friend. 

* 


60 See Chap. II. ̃ 

w) Chron. de St. Dennis ap St. Palaye. t. 278.- 
* Vie de B. de du Gueſc. 131. Bo 
ſhips 
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ſhips between the warriors of the times. As the 
knights were perpetually g from one country 
to another, in ſearch of objects worthy their prow- 
eſs, and which might give them opportunity to 
fulfil their qaths; they were naturally thrown more 
into an intercourſe with other nations than they had 
ever been before. By theſe means, they acquired 
a mutual efteem for one auother; their prejudices 
were by degrees ſoſtened down; and the perſonal 
ſerocity with which their: anceſtors had generally 
plunged into battle, was inſenſibly worn away. Ex- 
clufve of this, by being in a foreign land, and oſten 
in the midſt of danger and diſtreſa, they were fre- 
quently under the greateſt obligations to perſons 


whom, but for. this, they poſſibly might have been 


taught to hate. It indeed had a plain effect upon 
the very terms and inſtitutions of CIvA ARAI; m— 
whenever theſe military wanderers had received 
marks of hoſpitality or other kindneſs in diſtreſs; 
they ſwore -eternal friendſhip to their beneſactors, 
profeſſed themſelves to become their grateful knights, 
and accordingly were expreſsly called Cheualiers de 
Roconnodſange. (0): ff 4 hl Hh bo eg Tg 
| Hitherto we have conſidered the influence. of 
Chivalry, merely as it concerned the conduct of 
individuals ; we have ftill to examine it, as it aſſect- 
ed the general operation of States when they | 
called into ac againit one anatk n this, the 
moſt obvious fexture is tic care and regularity. with 
which they warned one another of their intention 
to put on the character of Enemy. The old Roman 
punctilio in this reſpect, which had been totally 
overlooked among the Scythian nations, whbols 
indiſcriminate paſſion for ſlaughter deemed it unne- 
ceſſary ; revived with augmented vigour, during the 
growth of Chivalry. It was beneath the bonour- 


(y) Mem. ſur la Cher. 1. 235, 


able 
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able enmity of a Knight, who was ever ſcrupulouſly * 
ruminating upon what was expected of his charac. 
ter, to invade an enemy unawares ; he ſcorned to 
take advantage of him, even in the heat of combat; 
uch leſs could he deliberately make an- attack 
which all the rules of courtely would have forbid- 
den. When driven therefore to open war, it was 
a neceſſary conſequence. to inform bis enemy of it, 
and the intention was denounced in the moſt ſolemn 
manner by an officer whoſe function was generally 
conſidered as ſacred and inviolable. Hence aroſe 
modern Declaration of. War by H eralds and Pourſui- 
wants ; a ceremony which, it muſt be owned, ſeem- 
. ed originally io ſpring. from magnanimity alone, 
without . any more ne views of fir 2 demanding 
reparation, or the neceſſity of authorifing legitimate 
war. : But whatever was the motive, oy effect was 
the ſame; and the world made no ſmall flight from 
that abyſs of diſorder, which had ſpread over it 
during the earlieſt ages, in introducing this neceſſity 


for a declaration ef war, beſore hoſtilities bag com- 


menced. 

We have a full example of chis, in the war be- 
tween Edward III. and Philip of Valois. The 

celebrated Walter Manny, in the true ſpirit of Chi. 
valry, had ſworn to the ladies that he would be the 
firſt to enter France and take a town, 

The ſame ſpirit however, forbade him to flir a 
ſtep, till the numerous negociations that were pend- 
ing were determined; and a declaration, in form, 
being at laſt ſent by the biſhop of Lincoln, he wait: 
ed, ſays Froiſſart, till he knew, or at leaſt onefled, 
thati it had been publiſhed, and not till then, wie 
in at the head of forty lances. (z) | 

"Theſe declarations were made in various ways; 
*. the moſt part by * and . by 
emer. 


Y Froiſſart, v. 1. ch. 37. 
The 


— 


meirturxcE or ci VAI Kr.. is 


* © The declaration of Cranes V. "againff Ep- 
WARP III. is 1 deſeribed by Froiſſart. It 
was done by a leiter, the bearer of which was only a 
ſervant; who upon coming into the preſence of the 
king,” fell upon his knee, and entreated him to read 
the contents of his packet, which, as he obſerved, 
he neither did, nor ws wil TT TITRE WHY | 
The king was ſurpriſed at the meſſage; and more 
at the letter being borne by a common ſervant ; he 
ſhedyed it to his Council; they examined every part 
of it, turned it on every fide, and at length, upor 
_ obſerving the Seals, pronounced it genuine, and gave 
orders accordingly for the war. (a) ö 8 
In the declaration of EDWARD IV. againſt Lewis 
XI. we find the very eſſence of regularity. It was 
written, ſays Commines, in fine language and ſtyle; 
and ſent by Garter King at Arms. It required him 
in expreſs terms, 10 deliver 7 kingdom of France 
to him as his right, in order that he might reſtore to lie 
Church, the Nobles, and the "People, their antient liber- 
ty. In the caſe of refuſal, he proteſted that all the 
evils of the war would fall upon the head of Lewis. 
_ The King received the Herald well; and diſmiſs- 
ed him with a preſent of three hundred.crowns, and 
thirty yards of crimſon velvet, (50) 8 
In the twelfth chapter, we ſaw the extent and 
prevalency of private wars under the Feudal Syſtem, 
and theſe although carried on by mere ſubjects, were 
however conducted with all the formalities that at- 
_ tended the more important quarrels of nations. The 
neceſlity and form of the declaration were points; 
as it was obſerved, univerſally laid down; and as 
the practice of private war, was one of the earlieſt 
and moſt univerſal in Europe, and the uſe of He- 
ralds, and theſe ſolemn declarations, was at its height, 


@) Froiſſart, 1. ch. 252. 
80 Commines, L. 4. Cb. . 
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as à ſcience, ſome time after the commencement 
of the period before us, it is not improbable that 
this general practice of independent nations, aroſe 
out of cuſtoms firſt adopted by inferior vaſſals. (c) 
The ſeventeenth chapter of the Golden Bull, which 
regulates the manner of commeneing war among 
the German princes, (d) contains ſuch excellent 
principles that the moſt civilized States might derive 


improvement from their inſpeQion. © 
Eos, ſays the law, qui de cætero adverſus 
© aliquos, juſtam diffidationts cauſam ſe habere fin. 
* gentes, ipſos in locis ubi domicilia non obtinent, 
© aut ea communiter non in habitant, iniempeſtiue diffi- 
« garit ; declaramus damna quæcu per incen- 
<« dia, ſpolia, vel rapinas diffidatis ipſis, cum honore 
ce ſuo inferre non po 6.5% „ ONE 1 
II. Et quia patrocinari non debent alicui raus 
e et dolus, præſenti conſtitutione in perpetuum va- 
<« litura ſancimus, diffidationis hujuſmodi quibus 
„ cumque dominis aut perſonis, cum quibus 
« aàliqui fuerunt in ſocietate, familiaritate, vel ho- 
<« neſfa quavis amicitia converſati, fo- factas vel 
ie in poſterum non valere ; nee licere prætextu 
& diffidationis hujuſmodi cujuſſibet quempiam inva- 
« di per incendia, ſpolia, vel rapinas, niſi diffidatt- 
« onis per tres ilies naturales ipſi diffidando perſonali- 
« ter, vel in loco quo habitare confuevit, publice ſuer it 
c jntimata; poſſitque de intimatione hujuſmodi, per 
« feſtes idoneas fieri plena fides. Quiſquis ſecus 
4 quempiam diffidare vel invadere modo præmiſſo 
cc præſumpſerit, infamiam eo ipſo incurrat, ac ſi nulla 
« diſſedatio facta eſſet. (e) | | 
But of all the cuſtoms of war, which drew their 
origin from the ſpirit of Ci, no ofle is more 
remarkahle than that noble confidence in one ano- 


(c) See Chap. XII. 
(4) Anno. 1356. 2 
(5 Bee the Godin Bull, Cap; wil, de Diffdationibus. 3p. 


Du Mont. 


=. 


. 


ther diſplayed by 


gularly in battle. at a particular time and place, ſubs. 
jc to particular condunbass 44 0) il 55 1 1TS 
The ſame magnanimity which deemed it neces. 
ſary to wam an enemy by a regular. derlaration 
againſt him, went fo far, after hoſtilities had com- 
menced, as to tell him the preciſe-hour, and the very 
ſpot, of the intended attack. Sometimes alſo. the. 
Chiefs would fly out of the ranks to meet one anos 
ther. They, were generally known by their arms, 
or they themſelves, before. the ſhock, diſcovered to 
each other, their names and reputations for feats of 
Chivalry, in language and manner reſembling the 
heroes of Homer. At the battle of the bridge of 
Luſſac, the celebrated CHN Dos, while in the act 
of attacking them, accoſted St. Julian and Curlan- 
net, the French leaders, in the following terms: 
It is now a year and a half ſinoe I have fought you, 
e and God be thanked you are now before me; we 
ve 


« will now ſee who is ſtrongeſt in this Country, 
« or I; my name is Joux CranDos; I | 
« heard of. your great feats in arms, and you have 
6 an opportunity to prove your reputation.” 
Amid the numerous battles and ſieges which 
every day took place, during the ſame war of Ed- 
wart l. againſt France; we have frequent occa- 
ſion to obſerve this great regulatity: In 1339, the 
armies of that prince, and Philip, drawing near to 
one another in Picardy ; there went, ſays the hiſto- 
rian, on the Wedneſday, a herald to the French 
camp, to tell the king that EDWARD of ENGLAND | | 


had halted in the field, and ſent to demand battle * 
with him, power againſt power. King Philip wil. 
lingly accepted the challenge, fixed upon the Friday \ 


following for the combat, and the herald returned 


(F) Froiff. v. 1. ch. 256, | 
| ” to. 


to the Engliſh camp: well farniſhed-whth- beautiful 


mantles of fur, which had been given him by the 
king of France and his lords. (g) The ſame cere- 
monies were practiſed, near a century afterwards, 
previous to the battle of Agineourt. Heralds had 
eome frequently to the king of England with offers 
of battle from the French. Henry contented him- 
ſelf at firft, with laying that he would not avoid 
the combat. On the 22d of October however, 
14 15, another challenge _ ſent, bo. accepted it, 
and made a preſent to Mount) t. Denis, (4) 
who brought it, of a robe ee two hundred 
. crowns. (i) The fame practice oecurred again, pre- 
vious to the battle of Verneuil, won by the Duke 
of Bedford in 1424, (c) and the famous battle of 
Flodden Field was fought by a like appointment. 
Previous to this laſt, the Eari of Surry, ſays Speed, 
ſent Rouge Croſſe to king James, with proffer of 
battle, 10 be dune upon Friday the month of Septem- 
ber, (1513). The herald alſo bore a meſſage from 
the Lord Admiral, that he was come in perſon to 
juſtify his act againſt Andrew Barton, and would 
abide the laſt drop of his blood in the vant guard 
of the field. (/) This Andrew Barton had been a 
tamous pirate, and while the two nations were at 
peace, had been attacked, and ſlain, n @ private 
expedition of the Admiral, then only Sir Thomas 
Howard, which had been much reſented by James; 
and we have here a freſſi inſtance of the manner in 
which the differences of Individuals entered into and 


of 


_ coaleſced with public national quarrels, - - 


c LinndaBior ls NOS bnd «ahi 
) The principal Herald among the French, anſwering to our 
Garter King at Arms. | OFTEN] 

0 Villaret. 3. 170. 
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.- There are various other e of the practice 
ve are recording, which as it has been ſufficiently 
illuſtrated, it would be unneceſſary to mention far- 
ther. (n) But we cannot quit the point without 
taking notice of a caſe particularly evinſive of this 
ſpirit in the celebrated letter. of Henry de Trenſta- 
mare, to the Black Prince, in 1369, when the latter 
was about to enter his kingdom in order to reſtore 
Peter the Cruel. We wonder,“ ſays the Caſtilian, 
© at the reaſon when, can induce a prince. of F 
power to invade the poor territory which. Go 

© has given us, but ag. we know ve poſſeſs the fa- 
% vour and fortune of arms, more than any other 
prince of your time, and that you therefore ar- 
e dently ſeek the combat; we requeſt you to point 
out by what paſs you mean io enter our country, and 
< e will meet you there and give you battle. (n)“ 
| Theſe challenges between whole armies, which 
ended generally in what are called p:ched battles, 


aroſe I think evidently from that ſpirit of the times, 


which induced men to ſeek perſonal combats or 
duels, one againſt the other. The wide prevalency 
of the cuſtom, of Duciling among our anceſtors, in 
judicial, as well as military matters, is too well 
wn to be diſcuſſed; and this cuſtom transfuſed 
itſelf eaſily into the quarrels. of nations. Kings, 
and Generals, were not unfrequently the moR diſtin- 


guiſhed knights of their time; and when they met 


at the head of armies, they were often more willing 


to ſhew their perſonal prowels ia the liſts, than their 
powers of generalſhip, in combining and managing 
the force of their troops. It was beſides cuſtomary - 
in thoſe times, for the perſonal quarrels of theſe 
high characters, to be the ſole or chief quartel of 


(m) See however Monſtrelet. v. 2. ad ann. 1441. when the 
Duke of York challenged Charles VIL to a eaten, an che 
bapks of the Ot. W | 

(n) Froiſſ. v. 1 ch. 237. 8 

Vol. II. K the 


* 
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the nations they commanded ; and from both theſe 
cauſes aroſe the cuſtom of challenges to fingle com- 
bat, berween the leaders of armies, ſo univerſal 
in the pradQtice of the earlieſt nations. Illuſtrious 
inſtances of this, ate prominent in the biſtory of the 
world: One of them, in the eleventh century, oc-- 
* eurs iv the challenge of the Emperor Henry IV. 
to the Duke of Swabla, upon a report, ſpread by 
the latter, that he meant to aſſaſſinate him; (o) and 
in the ttwelfth, it is faid that Philiy Anguftus offered 
10 ſetzle his differences with Nichard I. by a combat 
of five bn x ſide; à challenge which Richard ac- 
r- provided the two kings ſhould de f the num- 
| Wien EDBwaRD III: challenged the realm of France 
from Parte of Vators; in order, as he ſaid, to 
ſpare the effuſion of Chriftian blood; and the evils, 
which they were bound as much as poſſible to pre- 
vent; from falling on their kingdoms ; he propoſed 
by a Herald to terminate the difference, either by 
auel, or by a combat of one hundred on each fide. 
He addreſſed the cartel fimply to Philip of Palos 
withou the addition of his title of king of France ;t 
which made him return, that he was not bound by 
lad to take any notice of ſuch ſort of addreſs ; ne- 
vertheleſs, if Edward would flake the kingdom of Eng- 
land againſt that of France he would enter the lifts. . 
() A fimilar conduct was obſerved by Henry V. 
forte little time befote the battle of Aginconrt, who 
challenged Charles VII. to battle, the kingdom to de- 
pent upon the iſſue of the 1 92 "4 
The uſutpation of the father of this laſt king, pro- 
duced a challenge, and a regular declaration of war 
from two private noblemen, friends of Richard II. 


Y Heiff, 1. 43. „„ 
8 Tho. „ 149. (2) Di 70. 50. 
; (r) Speed, 642. ymer, 19. 314. 


who 
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who in the ſpirit of knighthood, ſtood forth as 
his pg Roa — occaſion... The firſt was from 
the Duke of Orleans, who reproached bim with the 
death of the king of England, and bade him fix up- 
on any place between | Bourdeauy and 
there to combat with a hundred knights 
Henry anſwered by giving him che III Dix zer. 
By the honour of God, of our Lady, and St. 


George, ſaid he, you he falſely and foully, when 1 
« you {ay we have had no pity on our late Sove- 


“ reign.” (6 The declaratiam of war, was from the 
Count of Saint Pol, and was conceived in language 
the moſt regular and preciſe. He accuſes him in di- 
rect terms, of the murder of Richard, which (the 
king being bis friend and Brother in law) he ſays, 
ehe ſhould think bimſelf worthy of the indignation 

of the Deity, and of all honourable perſons, if he 
« did not revenge.” Wherefore, he continues, 
par ces preſentes, vous fais a ſavoir, qu en toutes 
* maniers que je pouvay, je vous nuiray, et tous les 
dommages, tant par moi, comme par mes parents, 


tous les hommes et ſujets, e vous feray; ſoit en 
“terre, ou en mere. (t)“ | 


But the moſt celebrated example of this kind, ap- 
pears in the courſe of the quarrel for Sicily, between 
e 


ter of Arragon, and Charles of Anjou, in 1283. 
The unfortunate ConkapDin, whoſe ftory has al- 
ready been touched upon under a ha; (u) 
when he aſcended the ſcaffold at Naples, threw his 
glove among the people, and begged that whoever 
got᷑ poſſeſſion of it, might cary it to his Couſin the 
prince of Arragon. The laws of CnrVWAIRY, which 
were thoſe of the times, gave much conſequence to 
this action, unimportant as it would appear in mo- 
dern days; to throw down and take up a.glove or 


(s) Villaret, 2. 410. : Monſtrelet, v. 1. ch. 13. 
(0 Chap. IX | ( BIR 231 , « 


K 2 gauntlet, 


eme, 
a ſide. 
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untlet, being conſidered as nothing leſs than an of. 
r, and acceptance; and the ſlender title of Peter, 
received no ſmall ſupport from it. (V) "A hierce'war 
broke out between the rivals; in the courſe of which, 
the Arragonian being driven into great ftraits, with 
his whole army, ſent a challenge to Charles, to end 
their difference by a combat of an hundred on each 


ide. The ſpirited Angevin, though at that time fix. 


tp three years of age, (u) made no ſeruple to accept 
* the propoſal; all general hoſtilities were immediately 
- ſuſpended; and commiſſioners were appointed to 
draw up the conditions, by which it was agreed that 

the vanquiſhed, or he who failed to come to the 
field, ſhould be eſteemed perjwred ; falſe ; winfaith- 


ul; a traitor; eternally infamous; unworthy'the name 


and honour of a ling; and incapable of all dignity. (x) 
The king of England, Epwaxp I. was requeſted on 
this occaſion to be judge of the liſts, which he per- 
ſonally declined; - he however aſſigned to them a 

field of combat in the plain of Bourdeaux, a neutral 
territory, and his Seneſchal was ſent to hold the 
Court in his name. It was in vain that the Pope in- 
terpoſed in this affair, by ſhewing Charles that the 
propoſal of the king of Arragon had been merely to 
gain time; by excommunicating the latter prince; 
and threatening even himſelf with the ſame fate if 
he proceeded: The honour of Charles was pledged, 
and he would for ever have been a ſtain to Curv at 
RY had he declined a challenge which he had once 
accepted. He therefore appointed his ſor, regent 
of his kingdom; provided his army with proper ge- 
nerals; and repaired: to Bourdeauæ with his hundred 
knights. J ͤ noe ew e125 

The event of this remarkable affair is not without 
curioſity, and has given occaſion for much "diſpute 


(wv) Giannone. 19. . (a) Burzgny, 3. 410% 
(x) Rymer, 2. 227. 228, 229. . 


between 


* 
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between the Spaniſh and French hiſtorians. It is 
agreed on all ſides however, that the king of Arra- 
gon repaired allo to Bourdeaux, and appeared before 
the Seneſchal (ſome ſay in the diſguiſe of a fimple 
Eſquire) the evening previous to the day of, combat: 
He here declared that he had certain authority, for 
ſuppoſing the king of France, the nephew of Charles, 
(who it is alſo agreed had approached the Englith. 
frontiers well attended,) meant to ſurpriſe him; thax 
he therefore could not go into battle in proper ſecu- 
rity, and he thought it right to retire from fo hoſtile _ 
a neighbourhood, leaving in the hands of the Sere- 
ſchal, his caſque, his ſword, and his lance, as marks 
of his appearance. The matter here ended, and 
both kings filled the world with manifeſtoes: thoſe 
of the Spaniard, directed againſt the king of France; 
| thoſe of Charles, reproaching his antagoniſt with 
cowardice and perfidy. ()))) 
la the courſe of the fame quarrel, about a hun, 
dred and fifty years afterwards; another challenge 
enſued between. the heads of theſe rival houſes; and 
though differently related by the writers of the twq 
parties, there is a conſiderable proof of regularity 
in both. One account ſtates, that Rene duke of An; 
jou, the pretender to the crawn, challenged 4/phon- 
% king of Arragon to fingle combat, which was at 
firſt refuſed becauſe their ranks were not equal, but was 
afterwards accepted. The meeting however was 
prevented by the nobles of Rene, on the plea Hat 
their intereſts being concerned, he kad no right to engage 
wiinous 103" conſent > 5 fn TO ns 98 os 
According to the other relation, the challenge wag 
not to ingle combat, but to a general batite. Alphon- 
ſo accepted it, inſiſted that the challenged had the pri- 


(y) For the challenges and articles of combat in this affair, 


lee Rymer, ibid. for other particulars Nahgis. Contin. of Join- 
alle. an 128 3, Velly, 3. 398. et infr. __ 7 


vilege 
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vilege of a hong Roos and place, and fixed-upon 
ola, 


the plain o where be wanted for Rene eight 
days. On the other hand; Rene claimed the right 
to appoint time and place as being the challenger, and 
ſent to tell Alphonſo that he would attack bim in his 
camp The affair went off upon this point; but 
however it might have been determined, the diſpute 
Itſelf diſcovers a great advance in the laws of war. 
As theſe combats moſt probably took their rife 
from the practice of duelling in judicial matters, it is 
not unwarrantable to imagine that they partook in a 
great meaſure of the ceremonial obſerved in the lat- 
ter. The following oath, adminiſtered by the War. 
dens of the liſts, is a curious part of it, and well de, 
ſcribes the diſtruſt, and ſuperſtition of our anceſtors, 
* A de B. ye ſhall lay your hand ayen on the holy 
% goſpels, and ſwere, that ye ſhall have no moo wep- 
te nes, or poynts, but tho that had been aſſigned you 
by the conſtable and mareſchall; that is to wite, 
„ gleyve, long fwerd, ſhort ſwerd, and dagger; Nor 
* no knyfe, ſmall ne grete, ne none engine, ne none 
e othir inſtrument with poynt. * Nor ſtone of vertue, 
e nor hearbe of vertue, nor charme, nor expere- 
** ment, nor none othir enchauntment by you, nor 
*© for yon, whereby ye truſt the better to overcome 
G. de D. your adverſarie that ſhall come ayens you 
** within theſe lifts in his defence,” (2) 
In general, the reward of the Victor in theſe com- 
bats, was ſomething ſubſtantial and fixed before 
hand, excluſive of the honour acquired. The ran- 
ſom of the vanquiſhed, in caſe he was left alive, be- 
longed to him of courſe ; and in that caſe alſo his 
body, as a mark of entire ſubmiſſion, was to be car- 
() Dugdale Orig. Jud, p. $2. 


See alſo other curious pani- 
culars from 75 to 86. | | 3 
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u the combat between Du Gueſcelin and Trufſel, 


and gold florins was ſtaked to be paid by the 
of wet e rag Rake 10 BR FP 


Ia a . af ſeven Engliſh againſt foven F renek 

ights near tha 4 in 1402, it was ſtipulated 
ore hand, that cach of the ee hon pay 
_. diamond ring | to the victor. ( 

In the challenges above 5 dea whot 
kingdoms 17 as a ſtake, to remain with the VIce 
tar, and hence I think 1 probably aroſe — 
cuſtom. of Carivarky, which without, doubt has 
been the foundation of our preſent laws of war, 1; 
was a received practice it ſeems, when 3 that 
was beſieged was hard preſſed, to offer to ſurrender, 

provided no army came to its relief within a fixed 
6 period; and in caſe it did, the beſiegers were 
bound * to wait far it, it, giv it battle, and the place 
* was to remain with the victor.“ a cor 


down by Ml de Sainte. Palaye, (c) though contr 
to his actice, he gives no examples of it 

however dilcover one, exactly in point, and there 

are a variety of others which approach. v 12 near it. 

the year 1373, the French preſfigg the fiege of 

5 the gacriion agreed to furrender, . 5 if wathin = 

* . ike. army did not arrive, ſtrong 

em in A el jad give th 


* N 1 


4 * See the 3 0 of the combat t between Du glen 


omas of Canterbury, where the latter, having is Ti 
Lore him, was nevertheleſs borne gut of the Jiſts as he was 
Cofort la contume, adds the author, d'emparter ain fi | te 
vaincus, quand leur ennemy, leur avoit donrt la vie, wor dil 
N as eit . ie de B. Du Engle +351 
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The ſuccouring army was alſo bound, not to 
* throw any relief into the place, until they had ac> 
4 tually waited the iſſue of the combat; and hoſ- 
tages were given for the performance of the whole. 
Within the time, the EARL of Sa Is BVR arrived 
with 2 large fleet, but few ſoldiers; and the French 
General, Du GuzsczLtx, who lay encamped in ex- 
army wen of bis arrival, ſent to him to give battle 
ceording to the agreement. I be affair forms à caſe 
in the laws of the times.  SAL18BURY remained ſeyen 
days within ſtrong intrenchments, without fuccour- 
ing the town, or attacking the French; but on the 
ſeventh, he ſcnt to tell Du Gueſcelin, that he muſt 
fight that very day, or the next he would throw in 
the promiſed ſuccours. The Conſtable accepted the 
challenge, but SarrsBuky then pleaded that his 
men were chiefly Sailors, and that he wanted Caval- 
ry, with which he even required his enemy to fur- 
piſh him; at all events proteſting that as he bad none, 
he would not ſtir from his intrenchments, which the 
other was bound to attack or give back the hoſtages. 
Neither the one nor the other was done; and great 
debates aroſe upon this in the Engliſh camp; one 
_ contending that if they did not go out to give 
attle, they could not, according to the conditions, 
relieve the town; (a) the other affirming that it was 
ſuffieient they were upon the ſpot, and ready for ac- 
tion; that the field of battle was not ſtated; and that 
every good general endeavoured as much as poſſible 
to chuſe his own ground. This laſt opinion carr] 
it, and the placę wag ſuccoured at the expiration 
the time. On the other hand the French contended, 
hat the words 10 grve battle, meant an offenſive ope- 
ration, and not the defence of intrenchments; that 


. : 


(4) It is to be obſerved that the Engliſh being all alopg m: 
ters of the Sea, could have ſuccoured the town when they p 
and were only reſtrained by the laws of their agreement. f 
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SALISBURY was bound to attack them, and not wait 
for the attack himſelf; and as the town was relieved, 
- contrary, as the) ſaid, to the Treaty, they -marched 
off the field without parting with their hoſtages. (e) 
The affair is not without its difficulty, but which 
ever = might have been ſettled, to be able to 

c 


ſtart ſuch difficulties diſcovers a pointed advance in 
laws of war conſidered as a Science. During the 
ſame war, ſeveral other fieges exhibited the ſame 
ſort of practice, as that of Derval;(f) where the 
conditions not being ſulſilled, the hoſtages were puʒt 
to death; and of Moiſſac, where no relievi m_ 

_ appearing, the place was ſurrendered. () The | 
tom appears ſeveral times aſterwards, and i 18 
well known in the annals of modern war. At the 
famous ſiege of Harfleur in 1415, the foldjers taken, 
were allowed their liberty, upon promiſe to repair 
to Calais as priſoners, © provided the king was not 
« overtaken in his march thither and defeated by a 
*« hoſtile army; (4) and the people of Bourdeaux 
being much reduced in 1451, a regular treaty was 
drawn up for the ſurrender of the whole of Guienne, 
in caſe the king of England did not, within a cer- 
< tain time, ſend an army ſuſhcient to protect the 
town, to give battle, and to defeat the French.” 
In conſequence of this the French army on the ap- 
pointed day preſented themſelves before the walls; 
proclamation was made ſeveral times by the inhabi- 
tants, ſummoning the Engliſh 10 fiſt them; and at fun 
ſet, none appearing, the French retired within their 
camp, and the capitulation was executed the next 


day. (7) 


(e) Vie de Bert Du Gueſc. 243, 244, 245. | | 
Y) See Chap. IX. ” (g) Froiff. v. ch. 320 
k) Villaret. - 7 
() Villarer, 4. 247, 249. The words of the proclamation 
were, Secours de ceux d Angleterre, pour iceux de Bcurdiau. 


Such 


Soch is the pointed regularity and improvement 
which the Law of Nations received, from the cele. 
brated inſtitutions of CHrvA TRY. Inſtitutions which 
have long gone by, and faded before the general im- 

vement of manners which time has brought on, 
the ages however when they flouriſhed, 
were of eſſential conſequence to the well-being of 
the world, and as far as they went, e 
of philoſophy itſelf . WIE 
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CHAP. XV. 


or THE INFLUENCE OF TREATIES AN co 
24 VENTIONS. anne 

Tur Fzup AI SysTEM, though it introduced a 
more regular order of things, can fcarcely be ſaid 
to have improved the Law of Nationg. CHRIS TT 
ANITY, as we have ſeen, did both good and harm; 
the former, while its precepts were properly en- 
forced ; the latter, when they were corrupted by an 
ambitious Church. CHIvALIAN tended in the moſt 
direct manner to amend it; and at length by TREA- 
f1£8 and poſitive ConvenTIONs, Nations were ha- 
dituated to attend to it, with that minuteneſs of in- 
veſtigation which approached to Science. It is of 
theſe laſt that we have now to treat, and though the 
materials which the earlier ages afforded, are barren 
in compariſon with thoſe of later times, the enquiry 
will not be altogether ungrateful. ; 

By Treaties and Conventions, T do not mean mere- 
ly thoſe Agreements which men fell upon, in order to 
bring about a ceſſation from War; but all thoſe 
Dezvs, (whatever they were,) by which ſome un- 
certainty was put out of doubt; ſome contingent dif- 
ficulty ſmoothed away; and the natural rights of 
mankind not unfrequently trenched upon, in order the . 
better to enjoy thoſe that remained. This had long 
been adopted by what was called the municipal law, 
and ſociety was yet young when it was widely diſſe. 
minated. Yet fie Law of Nations, as we have ſeen, 
had gone on long before the Sovereignties of the 
world had thoughts of fixing, by ſolemn Convention, 
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any part of the uncertainty of the ſtate of nature, in 
which they were ſuppoſed to continue. 
As eq bane ny: Individuals of a prince 4:4 Socie- 
ty, for its better ſupport, made daily invaſions v 
80 law of nature „ ſs the States of the 
world found they could uphold the kind of Society 
which they obſerved among one another much bet- 
ter, by confenting to things which by the law of na- 
ture would at leaſt have been left doubtful. | 
Amid the barbarous eruptions, and during thoſe 
violent. throes which gave birth to the preſent States 
of Europe; ferocity, and the right of the ſtrongeſt. 
were ſo predominaut in all operations, that men were 
extremely irregular even 1n the ſavage cuſtoms which 
governed them. They thought very little indeed, 
of proceeding upon any fixed rules, and till leſs of 
the refinements which are generally their attendants, - 
Some ſort of agreements no doubt they had, for the 
better conduct perhaps of their military operations; 
and when exhauſted in their endeavours to deſtroy 
one another, they might be made to comprehend the 
nature of a Peace, or rather of a Truce. But of the 
utility of thoſe conditions which were to decide up- 
on future conduct, or which admitted of any nicety 
in their conſtruction, they ſeem never to have been 
fo, A 3 fb | 3 
It was reſerved for the ages before us, to witneſs 
the birth of thoſe complicated intereſts, in conſe, 
quence of the growing connections and the Conwen- 
tons of States, the knowledge of which it required 
no little attention to obtain, and which in later times 
compoſe. that extenſive and intereſting Science called 
the DRotr PuBLI1c. . Even in this period, the difh- 
culty of ſettling a number of contending rights 
among violent and unenlightened men was fo great, 
that they were generally induced to content them- 
ſelves with mere Truces, and nothing therefore is 
more common through all the hiſtories, than the * - 
| 2 piration 
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piration or the renewal of the Truce 5 by this the con · 


tracting States agreed to quit the character of ene- 


mies, though they could not become friends, and ſo 


hard was ſometimes the taſk of finally ſetiling an in- 
tricate conteſt, that a truce was actually once entered 


into by Lew1s XI. and EDWARD IV. to continue in 
force one hundred years after their deaths. (a 
| We have already remarked, (5) that the periods 
previous to the eleventh century, had witneſſed few 
written Conventions, except ſuch as relate to eccleſi- 
aſtical matters. But the cloſer intimacy of States 
after that era, the cauſes of which we have juſt been 
contemplating, not only added to the number of their 
Treaties, but produced much variety in their nature 
and quality. Accordingly, from the eleventh: cen- 


tury we have occaſion to obſerve, a number of Trea- 


ties (and thoſe perpetually increaſing) relative to the 
marriage of Princes ; the exchange, or ſale, or other 
ſettlements, of their dominions ; the terms of their 
alliances; ſuffrages for the Emperor; or leagues for 
mutual defence. The connections of Society were 
extended, and the buſineſs of Europe began to thick- 
en, as the laborious volumes of an infinite number 


of Tadera bear ample wimeſs. 


gro 
modes, than the ſavage one of war, by which to 
alienate, or exchange the Sovereignties and dominians 
which they legally poſſeſſed. By theſe, they acquir- 
ed a juſt power of taking part in one another's affairs, 
founded on rights, different from the brutal one of 


the ſtrongeſt, which had hitherto governed ibem: 


By theſe, alſo, nations far diſtant, were introduced 
into a friendly intercourſe together; mutual preju- 
dices began to give way; the ruggedneſs of one ſet 


(a) The Treaty is in Fred, Leonard. 6 1. 217. 
(% Chap. VIII. ad. ſin. | 5 


I theſe, the nations that were emerging from the 
neſs of ignorance; became acquainted with other 
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of manners participated of the poliſh of another; 


Commerce was extended; and even new States aroſe 


 peaceably out of old ones, certainly without: exter- 


mination, and almoſt without blood. 


Heace che compiler of the Traites de Paix from 


the Peace of Vervius to that of Nimeguen, has by no 
means been ample enough when he divides all Trea- 
ries under four : heads, namely, thoſe of Pxacs, of 
Txver, of ConrsDERATION, and of COMMERCE. 


(e) The whole hiſtory of Europe, and particularly 
the view we have taken of it, demonſtrates that the 
Coaventions of men have a much broader founda- 


tion to build upon, and it will be the object of the 
following diviſions to prove the truth of the obſerva- 
I am well aware that it may be queſtioned in this 
place, how far the particular rights conferred or tak- 
en away by Treaty, are the reſult of the Law of Na- 
Hons. That law, it may be ſaid, permits us to 
agree upon certain points by Treaty, which points, 
when agreed upon, become legal by that Treaty, 


and not by a general Law of Nations; ſo that accu- * 


rately ſpeaking, all that the latter amounts to on the 


ſubject is, the one general propoſition, © that we 


may determine upon certain things by agreement.” 

All this is incontrovertible; but there is ſtill ſome- 
thing left for the law to do, with reſpect to what 
ſhall form the ſubyect matter for Convention to work 
upon. For though it may leave a vaſt number of 
points at the abſolute diſcretion, or even caprice, of 
Convention; it by no means goes ſo far as to ſay, 
that any thing which the heart of man can deviſe 
ſhall be * legal, becauſe it is determined upon by 
* previous Inſtitution.” We have ſeen that the 
Chriſtian morality, is the true foundation of the 
Chriſtian Law of Nations; however ſtrong therefore 


(0) InPraf-a. 
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men may ehuſe to render any point they may have in 
contrary ts the principles of the Chriſtian morality: 
For example, if one nation ſhall publifh before 
hand tothe world, by a folemn deed; or vote, or 
fome other public Hl that Henceforward-it will 
propoſe to itſelf for the prime object of its politics, 
to raiſe commotions among all ite neighboura, or to 
deſt roy all the exiſting romens in the world, 
becauſe they think their Conſtitutions not founded in 
freedom + This ſolemn deed; or vote, or public Inſti- 


rite, is not, on that account legitimate according to 


the Law. of Nations, at laat among thoſe who purſue 
the Chriſtian morality. If the nation however thus 


publiſhing ſuch a deed, does not purſue the Chriſtian 
morality ;' 6r quits it after having purſued it; or votes - 


it a forgery ; then it may indeed/conceive its conduct 
to be lawful, according to a law of nations of its own, 
though at the expence of being driven from the pale 
of thoſe nations who purſue a different one. Such 
has been the conduct of the French Republic. 
On the other hand, if any two nations, proſeſſing 
ſtill to abide by the Chriſtian morality, enter into a 
Treaty together to do that Which is tely contra 
to the laws by which they profeſs to be governed: 

an object though ſtipulated for by Treaty, is equally un- 
lawful with the other. If therefore they agree by 
Treaty to annihilate, or fwallow up à particular 
State that has not offended them, merely becauſe the 
_ conqueſt of that ſtate is convenient for them; no one 
can fay that ſuch an object is lawfal _ ſanctioneu 


by Treaty. Such has been the conduct of Ruſſia and 
Pruſſia. (c) 


We ſee then how the points ſtipulated for by Con- 


ventions are dependent upon the Law of Nations; Not 
becauſe the Law aſſerts that particular things are le- 


(4) Towards Poland. 
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becauſe it can lay its finger upon what ſhall not 
be legitimate. (e) In this reſpect therefore it bears a 
- cloſe reſemblance to municipal law. OE: 
The latter cannot determine that an individual 


owes a particular duty to another individual, which 
has not before been preſeribed; until it is pleaded that 

' he does ſo by expreſs convention, or deed. It can 
point out however what an individual ſhall never 
owe to another, in ſpite of all the Conventions in 
the world. A contract from A to fell a certain com- 
modity to B. is binding. A contract from A. to pay 
ſo. much money to B. provided he kill the king, can ne · 
ver bind. * | OO of 
Me proceed then to confider the effet which 
Convention has had upon the law before us, in con- 
ſerring certain rights upon men which they would 
not have had by mere natural law. And firſt of its ef. 
- fea on the peaceable alienation or other change of 
Sovereignty and Dominion. . N 
This was brought about, excluſive of the right of 
Conqueſt, by Treaties of Marriage; of Sale or Ex- 
change, by Renunciation ; by Bequeſt ; by Gift ; by 
_ "Treaties of Proiedtion, or what was called an Unequal 
Alliance; and by Treaties of Confederation. | 


(Item fædera pacis et Induciarum poſſunt ſub hoc capite col- 
locari; non quatenus ſervanda ſunt poſtquam ſunt facta, hoe 
enim potius pertinet ad Jus NaxuxATL, ſed quatenus admitten - 
da ſunt et non neganda, quando debito modo et rationabiliter pe- 
tuntur: hoc enim licet fit valde conſentaneum rationi naturali, ta- 
men uſu ipſo, et Joxx GExriux videtur magis formatum, et 
fub majori eſſe obligatione. 
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+" OF' TREATIES or MARRIAGE: a 
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”_ ons. of | ntiquit) 6 "and the i. 
del 292898 erg vigs of Aa effe A of 77 1 
upon the political conduct of States Was yety ſma 
T The form n which . in the Re- 
publics of Greege and Rome did not admit of; 
in Jonal 4 — ſovereignty ; and even after the e 
iſhment of the Emperors, there are no In = 
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of the FAN of any dominion to their 
progeny, A ng the meten nations the W. 
| Fan contem 4 which their women were, beld, 
even by their religion, Was a ſtill greater bar to this 
ſort. of Conſlitution. The German and Scythian na- 
tions. however, amply repaid to the ſex, the injuſtice 
1555 they, had ſuſtained from others; and h y far 
the greater number of them admitted females i0 
equal rights, in this reſpect, with their 152 
— and huſbands. But as the huſband became the 
adminiſtrator of bis wife's power during her life, and 
the children ſucceeded of courſe to the enjoyment of 
their inheritance, this law of the Weſtern nations, 
became an obvious channel for the transfer of; do- 
minion; and different States were thus united into 
one great Empire, or one Empire was ſplit into dif- 
ferent States, by means the moſt regular and peace - 
able, and nearly peculiar to Euxo rx. 

The reader's Own obſervation will have pointed 
out to him a variety of inſtances of this, thr i 
out the kingdoms of the north and weſt. The vaſt 
power of the Engliſh / in France; their 9 
over almoſt the whole weſtern coaſt of that coun 
and the claims of EDWARD III. and Huwgy' V. 
the crown itſelf, aroſe from the marriages of difle- 
rent branches of their royal family ve different 

Vor. es AS; 5 powenſul 


Karg kr The union of erte 
doms of Britain; aggrandiſement of the Ho 
of Auſtria in eee p ( 44 and the reſumption of 


many of the by the crown of France, 
Oy by which-alone 11 was — truly formidable, 
flowed from the ſame ſource. 


be little kingdom of Naverre diſcovers to os 
many of theſe reyoluttons. At one time it ſtood 
fipgle ——_—_— ſtates of the world; at another, it 
was annexed to France in the perſon of Lzwts 
Hurix, by the marriage of its heireſs with his fa- 
ther. Upon the failure of his male iflue, it was 
agreed by Treaty, that the right to it fhould remain 
as it were in ce, till it was ſeen whether his 
ſucceſſors, PII ir and CHARIES, ſhould have ſons; 
which contingeney not happening, it paſſed, ſeveral 
ears afterwards, into the family of - Evreux, 'the 
head of which had married the heireſs, and Was 
held with the county of Evreux for many years, it 
erwards paſſed again, by one marrjage, into the 
family of Albret, (the county being ſeparated from 
4 by and thence, by 3 into that of Bourbon, 
by which it became again united to the crown of 
France. 
In Germany, the ſingle duchy « of Auftria end. 
ed itſelf into = immenſe dominion, by the acquiſi- 
tion of Spain, Bohemia, and Hungary. (7) In Hain, 
twelve independent communities coaleſced into one. 
In 1taly, a variety of ſtates augmented the power of 
others, as the fortune of the houſes of Syabin; of Anjou, 
of e or of Fance, could prevail; and all theſe 


As r of Henry II. with Eleanor of Guienne; 


| fry with ance of Bretagne; of Edyard II. with Iſs 
bat, /and a variety of others. 


; 0 667 By the marriage of Mafimilian with che heireſs of Bur- 
Wy Particularly by the marriage of Charles WII. with Anne 


ne. a 
* 0 Prikend, Introd. à Thiſt. 5. 251, 423, 424. ; 
revolutions, 
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might give birth; the diverſity of claims which wa- 
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revolutions, od pagers ef 


elaims, aro on ag Nad yo 
wers ely or c 
pr N of this part of their Law of of Nats, 
The kingdom of France alone, by the wiſdom, of 
the Salic law, eſcaped. diſmemberment ; 05 it is 
really wonderful to eonſider how much this mode of 
alienating dominion operated upon the politics and 
interelts af the world, the leading features of * 
were almoſt entirely formed by it. dee 


of France and England, ual jealoufies 
the Houſes of Auſtria and bunt agent, the great 


quarrel far Naples and Sicily, which 8 1 long dixid - 
{Ys ſouthern nations, may be abſolutely traced to 
it | 
But, when marriage was thus made the inſtrument 

of changes ſo immenſe in the Jus Publicum of E 
rope, we may ſuppoſe that there were a variety « 
points to regulate, before they were allowed to take 

place. The numerous contingencies to which Ts 


ny Powers might have, if 15 unſettled; the diff · 
culties which the municipal laws of a "tate might. 
throw in Kay g of che law of 1 Fr 2 5 it. 
was neceſſary to arrange, before ſteps im- 
portance could be taken: it could not be leſt t 

chance, or to verbal agreements, or to uncertain 

toms; and this arrangement, therefore, it was the 


). By the ww e of the Em r Henry VI. with the 
o& of the Norman family, in K+ century, thoſe Lo 
kingdoms paſſed into that of Suabia; by which, ſays Voltaire; 
2 rovinces were ſubjected to Sovereigns, whom nature bh 

placed three hundred leagues off them, and whoſe quarrels in ſup · 

of chem prove the wiſdom of the Salic law. From the 
ouſe of Suabia they paſſed into that of Arragon, whence may 
be derived the foundation of all the wars bet veen Fodinoad the 
Catholic, and Lewis XII. Charles V. and Francis I. and partly 
therefore of the hatred which has perpetually ſubliſted ſince be- 
tween the French and Spaniſh nations, 


L 2 peculiar 
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peculiar buſineſs of ' Treaties and Comuentions to form, 
_ <-Qrumi tn dubium venit.“ (fays the” treaty'of mat. 

riage between John of England and the eldeſt daugli- 
ter of Humbert Count of Savoy, “ quod a memo-. 
<«. ria recedit, repertüm eſt in ret geſtæ teſtimon num, 


<«<*pethenns reſcripti remedyum:” () Sb, 
"The" Treaty goes on to veſt" in Ion the whole 
of the Count's*territories, in caſe no ſon is born of 
the marriage; bit if there is a ſon, it veſts them in 
him; and gives to du only the county of Roiſſilhn. 
If the eldeſt daughter dies before marriage, 'John 
is bound to eſpouſe the ſecond; and if he marries 
the el eſt, the ſecont'is not to be betrothed without 
the conſent of his father, Hexzy II. until the firſt 
marriage has been conſummated. The Treaty is 
ratifed and figned by forty-nine nobles on the part 
of the Count, Who ſwear that in caſe” he recedes 


land. AIG "HIST ee BO IBN | 
The r to the treaty of marriage between 
Wirrrau king of Sicily, and Jane, daughter of 
the ſame king Henry, in 1178, ſets forth that the 
former is urged to it from conviction of the great 
bond of union marriage is calculated to produce be. 
tween men. Rerum fœdus et concordiam, huma- 
„ garum, inter cetera pacis bona, ligat fortius et 
e aAſtringit, vinculum conjugale, & c. ()))) 
. In 1193, the marriage of Philip, fon of Baldwin 
Cont of Handers, with the daughter of Peter 
Count of Neven, was made the inſtrument of the 
peace between thoſe two ſovereigns, and of the tranſ- 
fer of the territories that had been the caſe of their cn. 
let. IF Philip died before conſummation, . the 
treaty for the dowry was till to continue; and Hens 


22 (4) Rymer's Frxd: 1.83. 
_ © () Rymer's Fad. 1; 92. 


ry, 


<q. oe. 22 PIR # +a 


1 
r 
e 
6 
fo 
e 
* 


that, (ſhe being detained abroa 


In 1493, CHARLES VIII. of France, "viſhibg'o 
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, Ta 1210, John king of England wiſhitg to forin 


an alliance with Alexander of Scotland, agrees to 


give him his eldeſt ſiſter, Jane, ig marriage, by a 


"7 


particular time; and in caſe 


is not able to do 
8; ) he birds” himſelf 
to give his youngeſt ſiſter, Jabel, within fifteen days 
after the expiration of the time., )) 


to 


unite Britanny,effectually to the , crown, reſolve 


marry the heireſs of its laſt duke Francis, which, 


partly by means of his ſucceſs in war, aud partly 
through the infſuence he had with her chief coun- 


fellors, he affected. It is remarkable that both him- 
elf, and the young dutcheſs were_ already bettoth ed 
to others; CHARLES to MaRcaktr, daughter of 
MaAxfMIIIAN ; and Ax Nx, to Max1MIiiian bim- 
ſelf. Nevertheleſs, thoſe difficulties were got over: 


Margaret was abſolutely ſent back; and her portion, 
which, according to the treaty, would have veſted 
in CARL ES ſeveral important places in Arts, was 


returned, after ſne had continued ten years at the 


court of France for education. (0) _ Abe dee 
In theſe examples, (and more are not quoted from 


their known multiplicity all over Europe,) ve ſee 
of what importance the marriage of ſoverergns had 


grown ta be, both as the meaus of transferring do- 
minion, and the inſtrument of forming alliances be- 


tween powers who had many natural cauſes for va- 


rieuce and hoſtility. We are bound alſo to remark 
upon the unfortunate fituation of the Great, who 
were thus reduced to a dependency upon political 
contingencies, and deprived of almoſt all chances of 
judgiog for themſelves, in a matter the moſt ſolemn, 


(n) Pierre Oudergueſt. ch. 191, ap. Rec, des Trairds. 1. 36. 
u Rymer. 1. 240. (o) Commines. L. 7. Ch. 4. 
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the intereſts of contracting parties. Thus, in 1355, 
in conſideration of certain advantages, Ame VI. 
count of Savoy, agreed to deliver up Jane, the 
daughter of the duke of Burgundy, to John king of 
France, upon the proviſo that ſhe ſhould never be mar. 
Tied to the dauphin of Vienna, whoſe neighbourhood, 
in that caſe, would have jbeen rendered tog powerful 
for the houſe of Savoy. ()) 
With reſpe& to the form of theſe Treaties, there 
was no general one preſcribed ; but the parties con, 
cerned followed the rules of their municipal oonſtitu. 


, 
- * = 


tion, and myers them in their chanceries, or cau- 
ſed them to be ratified by their ſtates, according as 
| the nature of their government directed. It ſeemed, 
however, on all hands agreed, that po Treaty" of 


= C2) What reader but muſt be indignant at the indelicacy of 
the following article of a marriage treaty : * Quod cum Marga- 
% xetta ad tempus nubile pervenerit, et Gerardus filius comitis, 
eam carnatiter cognoverit; dux, de bonis ſuis affignabit,” 
«" Ke. &c. (hx Butkens, Preuves, de Brab. &c. p. 58.) 
Or the following, between Philip king of the 3 and 2 
duke of Brabant, Feb. 9, 1207: * Et k contingat filiam domi- 
„ni regis mori, antequam fiat carnalis conjunctio inter eam 11 
* ;pſum filium ducis Cra bantiæ; dominus rex loco illius, da 
* de filiabus ſuis, prædicto filio ducis in matrimonio, fi 
© quam tunc habuerit Iiberam et abſolutam: fi autem contigerit 
mori filium ducis Brabantia, ſimiliter, ante carnalem com- 
4 mixtionew, ſi ipſe dux Brabantiæ tunc aliam filiam babuent, 
« predicta filia domini regis, vel alia, fi quam babuerit, illi 
i filio ducis Brabantiz,, matrimonaliter copulabiter“ (Chr. 
Butkens. Preuves des Troph. de Brab. 59.) The true though 
coarſe picture of manners which theſe Treaties ſet beſore us, will 
excuſe the length of the note. ' EA 
) Hiſt, General de Sav. Pręuves. 188. | . 
2 8 ; "244 . TH q . Marriage 
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Marriage was abſolutely binding until the ceremony 
had taken place, either in perſon, or by. proxy 5.08, | 
as was held by ſome, till the marriage itſelf Was | 
„ conſummated. | ad a io 
As the princes of the world could not viſit, nor | 
travel through one another's. dominions, with the 
ſame caſe as private perſons, the cuſtom. of eſpouſing 
by proxy was fallen upon; by which. ſome perſon, 

high in the confidence of the future huſband, was 
ſent to the reſidence of the lady, and went through 
the ceremony with her at the altar, in the name of 

his maſter. Of this we have examples, at leaſt aa 
far back as the eleventh century, when in the year 
1067, Alphonſo king of Leon, is ſaid to have mar- 


ried a daughter of William the Conqueror by proxy. . 


be neceſſity for conſummation, was pleaded (and 
with ſucceſs) by CHARLES VIII. when be obtained 
the heireſs of Britanny from, Maxiniiian, who 
had not only being betrothed to her, but had actually 
eſpouſed her by proxy. It was Fg * to the dorchels 
by the agents of Charles, that her marriage had 
been celebrated without the conſent of her liege 
Lord; © which defect,“ they ſaid, (though it would 
not evacuate a marriage afier cohabitetion and; adjual 
conſummation, yet it) was enough to make void a 
mere contrad?.” (5) This reaſoning was afterwards 
ſet farth in a regular deed, or ſale memoir, in which: 
py expreſsly laid down, that the marriage being 
projette, mais non conſomme, demeura pul.“ (0 
MaxherkiAx on that pccaſion began a cęremony, 
which till then had not been generally known. 
The marriage,” ſays Lord Bacon, was conſum- 
V mated by proxy, with a ceremony at Mat time. in 


6 Mod: Un. Hift. 14. 209. 


1) Dive, SB... 7 os ˙ ble Tf 
) Amelor. de Ia Houſſaye, ap Fred. Leonard: 1. 418. 0%, 
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ee 'theſe parts new; for ſhe was not only publicly 
88 en ph — but flated as a Bride, and —— bed- 
« ded; and after ſhe was laid, there came in Maxi- 
<c. milian's ambaſſador with /etters'of procuration, and, 
in the preſence of ſundry noble perſonages, men 
and women, put his leg (ſtript naked to his knee) 
te between the eſpouſal ſheets, to the end that that 
te ceremony might be thought to amount to a conſum. 
mation. (u) As Maximilian, however, was al. 
moſt ia the os nag of, his Bride, it got him 
(and not undeſervedly) the reputation of a * cold 
wooer,” and at all events was the cauſe, as we have 
ſhewn, of the rupture of his marriage. (7 
As the laws which governed the marriages of the 
princes of Europe were thus of the utmoſt conſe- 
quence to the ſtate of their politics, ſo alſo muſt have 
been the laws which governed the rupture of thoſe 
marriages ; and this, as there was no common court 
to decide between ſovereigns, muſt have been a mat- 
ter of conſiderable nicety. The proceedings, how. 
ever, upon it, were comparatively regular, and 
to the proofs of our point, that the laws of the na- 
tions of Europe were peculiar to Dan and 
dependent We their particular ſyſtem. - * 
We have ſeen in a former chapter (w) that th 
Pope claimed to himſelf the juriſdiction of matrimo- 
nial cauſes, as falling peculiarly under eecleſiaſtical 
law; and it were endleſs to recite the vaſt variety 
of caſes in which he took dognizance of | divorces, 
either on account of the marriage having been con- 
tracted within forbidden wry rome or or other 
cauſes. 25 . e dee 


* 


3 15. Hen. VII. Feen 
© They ſaid, (ze „ of Ch, VIIL) that it was an 


„ argument that Maximilian was a widower, and a cold wr, 
that could content himſelf to be a Ware by deputy, © and 
EY 1 4%. not make a little j Journey to put all out of queſtion.” 3» 


8 Chap. XII. 
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Towards the middle of the fourteenth century, 
however, when the empire was declared indepeg- 
dent of the Pope, this juriſdiction was fhared with 
him by the Emperor, at leaſt as far as the vaſſals of 
the empire were concerned. In the Codex Diplo- 
maticus of Leibnitz, there is a long and formal Lei- 
ter of Dro, awarded by LEWIS of Bavarra,” to 
Mak GARET dutcheſs of Carinilia, and Jaux, 2 
ſon of - Brkemua, which profeſſes io proceed up 
the principles of the divine lau, as explained by the 
moſt approved doctors. The cauſe ſor diporce Was 
impotency ; and the letter recites, that the Emperor 
had examined the matter with the utmoſt attention; 
both of himſelf, and by his agents, according to 
the defire of the parties; and. diſcovering that the 
dutcheſs was ſtill a virgin, and the defecis of het 
huſband natural and incurable, he pronounces (le 
divinæ conformiter, ſicuti certum eſt, et aſſerunt 
ſacræ ſeripturæ, five leges divine, atque civilis ſen- 
tentiæ ſufficientes, ac comprobati doctores ;) that 
both of them ſhall for evet be divorced from all 
bond of matrimony, and be allowed 10 diſpoſe of 
themſelves, ' that is, their proper perſons,” and all 
their goods, rights, and things, as well moveable as 
immoveable, as either ſhall think fit. «) | 
Te marriage thus annulled, might have Ga 
the kingdom of BHE, and the dutchy of Carin- 
thia, under one head: it was prevented by the ſen- 
tence of divorce; and Margaret 1 after- 
wards beſtowed herſelf, by virtue of that ſentence, 
upon Lewis, Margrave of Brandenburg. ( ) Such 
then were ſome of the governing principles of thoſe 
laws, upon which the ſtate of Sovereignty in Eu- 
fe was made in a great — to depend. (2) 
| NW a r 1 e e 
(a) Leibnits, Cod. Diplom.. 164. 1 Ls nk 2 
(Id. Ib. : 
(a) Upon the ſubject of Ee the 3 * will recollect 


the advice given by Cranmer to Hen. VIII. to conſult the Uni- 
verſities 


ainion, was the regular and obvious one of Sale, or 
Exchange ſo frequent in the private affairs of the 


. With"reſpe& to this however, there were many 
iſficultics, which the municipal conſlitutions of the 
different States muſt. have naturally thrown in the 
way. For though after the joſtitution of property, 
every man who poſſeſſed the foil, might barter his 
intereſt therein to another for a valuable confidera- 
tion; yet that inſtitution could not extend itſelf over 
the Ab of a free people. The government there. 
fore of a particular perſon or family, which a free 
y of men might have erected, could not be trapſ- 
ferred at pleaſure by that family to another; The 
conſent of the perſons to be governed, was neceſſary 
before the transfer could regularly take places, 
Such Sale or Exchange however might legitimate- 
ly be affeRed in States, the conſtitution of which 
conſidered them as the abſolute property of the reign- 
ing family, and whoſe ſubjeQs were therefore in the 
nature of ſerfs, chained to the ſoil, and with the ſoil, 
W ee wh. 1 wo WON: 10 
The great luminary of t W yations, | 
carried the rights + rticular families over their 
ſubje& pretty far, in his account of what he calls 
patrimonial kingdoms, which he conſiders in the light 
of abſolute property. (a) Whether his account of 
that matter be well or ill founded, it is not here the 


verſities of Europe, with reſpect to the Divorce which the Pope 

refuſed to pronounce, A corroborative proof of the union pe- 

culiar to the nations of that quarter of the globe. KI 
Fee. 12. 21. 


(a) Grotius deg B. et P. L. 3. ch. 11. 4. | 
a Place 
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place to enquire; fince however the trus Ipirit ef 
philoſophical liberty, may have recalled men from 
the blind ſubmiſſion which they formerly yielded to 
the deſpotiſm of one man, or one family; it is cer. 
tain that the fact has ſometimes exiſted; and the 
Deſpot therefore who received ſuch ſubmiſſion, en- 
joyed it, or ſold, or bartered it away, like any other 
There are, however, few examples of the ſule of 
the rights of Sovereigniy in the greater ebuntties of 
Europe, the Conſtyutions of which were tematka- 
bly free; and they are confined chiefly to thoſe ſmal- 
ler provinces, which in ſome meaſure reſembled the' 
private eſtate of the Sovereign. tn re Dis 
In 1301 Theodorie Landgrave of Thuringia, ' ſold 
the Marquiſate of Luſatia to Burchard, 8 
of Magdebourg, for fix hundred marks of filver wi 
all its inhabitants. Tofuper cum miniſterialibus, 
« Vaſallis & Mancipiis, et aliis hominibus ctijuſ- 
© cunque conditionis in jam dicta terra commorantĩ- 
* bus,” &c. (5) In the ſame manner in 1311, Dan}. 
zick, Derſchovia, and Swiece, were fold by the Mar. 
grave of Brandenbourg to the Grand Mafter of the 
Teutonic Order, for 10,000 marks, © cum caftris, 
* caſtellis, vellis, Monetis, Teloneis, foris, cum 
“ Agris, cultis et jacultis, viis et inviis, paſchis, ſyl- 
ce vis, nemoribus, lacubis, paludibus, venationibus, 
© piſcationibus, borris, melleficiis cum omni atilitate 
« et fructibus. (c) N A 
| In 1333, the city and territory of Mecklin, were 

ſold by a regular Treaty of Sale, between the Biſhop 
of Liege its Sovereign, and the Earl of Flanders, 
for 100,000 reals of gold and fealty reſerved. (4) 
About the ſame time, the ciry and county of Lucques, 
were ſold by John of Luxemburg, king of Bohen 


) Du Mont. 1. 33 (le) Id. 2. 365. | 
02 ) Preuves des Troph. de Brab. ap. du 8 | 


to 
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ee Valois, for 180, 000 Sy © and ſe- 
eral. years, afterwards, t ſovereignty. of Franken- 
ſtein, was ſold by the. Duke of Sileſia, to the King 
of Bohemia for 2000 marks. (F), The poſſeſſion of 
3 non by the 1 ſo celehrated formerly, and 
222 Jafied. till our. preſent. Hays, was original 
a at ſimilar 5275 of ſale; CLEMENT VI. 
| ng u of Janus; Queen of Naples, and 
Counteſs 25 Provence, for. 80,000 florins. 42). - 
Ihe full intereſt alſo, wich gave men a title to 
{ell their dominzons outright, was attended with the 
- conſequent title to morigage the temporary enjoyment 
of them; and this was the caſe with Roszzr duke 
of Normandy, whoſe religious and military ardour 
for the firſt Cruſade being repreſſed for want of mo- 
ney, (uo neues, ſays Speed 79 his callers) he was in- 
duced to mortgage his Dutchy for 6,666 pounds 
weight of ſilver, to his 9 8 William, and gave 
pim poſſeſſion of it before his departure. (4) , 
1 The power of ſelling while in actual poſ flefſion, 
conferred at the ſame time, the right to ſell the re- 
verſion. In 1479, Lewis XI. whoſe eye had been 
long fixed upon the annexation of Britanny to the 
crown of France, upon default of male offspring in 
Francis IT. - bought the rights of the houſe of Pen- 
' thievre, the next male heirs in reverſion; () and 
fifteen years later, his ſucceſſor CHARLES VIII. pur- 
chaſed the right to the whole Empire of Conſtanti- 
nople. The famous BAIAZ AT, had long been in 
poſſeſſion of this illuſtrious remnant of the Roman 
power; but Anpatw PaLEOLOus, the nephew of 
the laſt Chriſtian Emperor Conſtantine, was conſi- 
dered by the Chriſtiaus as the rightful heir to the 
W This prince, who lived in exile in lu, 


. 


4.4 ( Dn puy. Heath du Roi F. C. ſur plus. Etats, 1 P. 70. 
Du Mont. Corps. Dip. 2. 155. 


(2) Leibn. Cod. Dip. 200 (k) Speed. 441. 
() Garnier. 1. 394. | . E 5 
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aid knew the thitnerical views 6f the Ring of Praties;- 
ſcrapled not to part with an imaginary title for à real 


poſſeſſion.” He therefore entered into a regular Treaty* 


of Sale with the Cardinal de Gurk, by which he 
parted with all his right and title to the Imperial 
crown in favout of CUHARTEKSs, upon tbe following 
conditions: That the King ſhould affigu him an an- 
nual penſion of 4.300 ducats, and an eſtate in lands, 
either in France or Italy of 000; chat he ſHeuld gv, 
him the command of one hundred men at tm; uſe 
his good offices with the Pope to eontißue bis per- 
ſion of 8000 dacats; aud eſtabliſſ him; & aſter the 
«conqueſt of the Empire by Charles, in the deſpo- 
4 tiſm of the Morea; for which he Paleologus, WAS. 
to ſend him annually to Conſtantinople à white Botſe 
by way of ox (F)Tthis'Convention-was drawn 
up by two Notaries, and tatified by the King,” who: 
in conſequence of this purchaſe, appeared at his Co- 
ronation.at Naples, cloathed in the ornaments of the 
Imperial dignity,” and made no ſeruple of profeſſing 
his defigh to proceed againſt Conſtantinoplſe, forti-. 
fied with the double title, with which the common 
rights of Chriſtians againſt Turks, and the purchaſect 
rights of Talrolognt, - would” thus mveſt* bir} 


The whole purchaſe and the conſequent” Eoridut of 
Charles, are inſtances of the Law of Nations; ſingu- 

o this head (on account of the fimilatity of rhe. 
principle which governed it,) L might allorefer the 
cuſtom of alienating domihion” and ſovereignty, by 
Bravxst, and by actuat DED of Giſt. Inftances 
of the firſt muſt be frequent in the reader's recollec- 
tion, and the ſame power which could difpoſe of the 
whole Sovereignty, had almoſt of courſe the right 
of altering the ſueceſſion. Thus Cyan Les II. king 
of Sicily, and Count of Provence, in 1308, ordain- | 


D Garaier. 2.429. (1) 14.462. 
| | ed 
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ed by will, thay the male beir, though. farther: re. 
moved, ſhould ſucceed io the: County, before the fe. 


male, wn nearer ta the common ſtock. (n 
Adoptions allo, which ſometimes conferred very im- 
E rights, and gave birth to conſiderable revo- 
ions, took their 20 2 the ſame ſource. The 
claims of Ciazirs VIII. upon Naples in the fif- 
teenth century, and the celebrated invaſion of that 
country in c e of them, were ultimately 
founded, upon the. Adoption: of Lewis, Duke of An- 
jou, by Jex I. Queen of Naples, in 1380; and the 
rights conferred by this. adoption were, as might be 
wo 475 n Europe by a ſolemn. and 
ic Dead. (u | dag d 2; N 1 
7005 Deeds of Gif}, there is a remarkable caſe in the 
hiſtory of Dauphiny. That province had become an 
independent State in the confuſions which: took place 
after Charlemagne. In conſequenee of the chen al- 
lowed rights to create Kings, the Emperor, Liwis 
V. in the fourteenth century, created the Dauphin 
Humbert, hong of the kingdom of Vienna; to which 
he added the ar privilege of diſpoſing of bis ſo- 
yereignty at will, whether during life, or after his 
death. It was by virtue of this conſtitution, accord- 
ing to the writers on the Droit Public, that Humbert, 
in 1343, ceded his dominions to Philip of VALOis, 
by a ſolemn Deed of Gift. (o By a ſimilar Deed, 
and upon a like principle, the Emperor Henry VI. 
had inveſted Richard I. of England, with the an- 
tient kingdom of Arles; and Baldwin, Emperor of 
the Eaſt, imitating this illuſtrious prerogative, con- 


| 7 Leibnitz. Cod. Dip. 51. (n) See Leibnitz. 237. 

0) Pſeſſel. Droit. pub. d'allemagne. 1, 541. Henault. Hiſt. 
Chron. 1. 315. there were three Treaties concerning this trans 
action; one in 1343; one in 1344; and the final one in 1349 
Humbert retired into a Convent. The Deeds are in Leibnitz 
Cod. Dip. 158. | Wh ds 
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forred upon the Duke of Burgundy, in 2126s, the 
aa tan.) at.” 


n A 
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II was s alfs by — 2 — 
that particular ſtates veſted in others, certain high 
powers, which gave them confiderablle privileges 
with reſpeQ to the parts" they were to att among 
other States, though it did not altogether — 
their own Independence, or take from them the pol» 
ſeſſion of their internal government. This was what 
was called an Unzavar ALLraxen, by which a 
ſmaller State often parted: with the height of its 80 · 
vereignty, to ſome one more powerful, in exchange 
for the protection and eonſequence which it might 
derive from the name and ſtrength of the other. In 
this caſe, the greater State took upon itſelf the 
charge of defending the ſmaller, and acquired in re- 
turn a right of interference'in its potions affairs, and 
hence another legitimate cauſe for action upon the 
theatre. of Europe. Of this we have an example, 
in the ſhort, but clear and preciſe terms of the con- 
vention between John, King of England, and the 
King of Man, in 1205, preſerved. in Rymer. It 
runs thus ; « Rex, &c. 1 aa &e. Sciatis, quod 
* ſuſcepimus dilectum conſanguineum noſtrum, Re- 
« ginaldum regem Manniz, in cuſtodiam, protecti- 
e onem, et defenſionem noſtram, et omnes deen © et 


( þ) He conferred it * confiderant et veant le bien, I'oner 

** profit, et Vavanceme ut (a peut venir en I Empire de ver, 2 
„ manie, dou noble Baron Hug ue duc de Bourgoigne*” Perard. 
Rec. des pieces curicuſes. ſerv. a I'Hift, de . For other 


caſes ſee Du Mont. 1. 288, 337, 362. Recueil des Traitez. 1.171, 
185, 430, 583, &c. Leibnitz. 220, 382. 


c homines 


Ly mer Drown to. the. Seve: 


$$; 
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< inferat injuriam, vel'gravamen; - quia ſi quid ei 


* forisfactum fuerit, id nobis fadtum putabimus.” (9) ; 
Of this fort alſo may he. conſidered all thoſe Deeds 


by which many ſubordinate ' States acknowledged 


others. to be their ſuperiq lords according to the feu⸗ 
dal rights, and voluntarily” did them B Kos ; and 


ſwore fealty, although originally the a mig 5 
e ſame King 


been independent of their power. 
of Man; who was! received into the protection of 
the King of England in 1205, became in 1212, his 
abſolute vn ſſ and liege man; by a ſpecial Conven- 
tion, >the production of which was to: teſtify; it to all 


the world: (r): Therwell-known: fubordwation: in 
which the Republic of Genoa from old times exiſted 


withiregard to France, may be attributed to the ſame 
- ſource, There had been many pretenſions. in the for- 
ty of chat State, owing 
zit, which in 1458, were 


togowoluntary fu 


all ſolemnly confirmed, by'a deputation for that | pur- 
poſe to GAREES YU. who received the oaths of f. 


delity from the Doge and the Senate; eſtabliſhed the 
Duke of Calabria his Governor, and took poſſeſſion 
of the citadel; in return for which, accordiag to the 


Treaty; heiundertook: to defend them: from Abe at- | 


tempts of Alphonſo King of Arragon () In cou- 
ſequence of this rd or alliance between the States, 
the Kings of France had à conſtant legitimate pretext 
for interfering in the affairs of — 's 4 5 at TOY 
the State of INOS: an concerned. 


: FSA 214 _ 4 L ; 1 4 
> (oF "ind 1. 15 [See YA a Baila; Contenion with the 


King of Connau I. 189. 
Omnibus 1 3 gdelibös &c. Reginaldus, rex Inſularum, 


PR iatis, quod deseni homo legius, Domini Regis Johannis, 

Is Et in hujus rei yſtringazhen ou cartam meam. inde Ar 
d. 1. 1 

(6) d e 4. 336. 
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To 
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attributed, the Sovereignty of Elizabeth of England, 
as proteareſs of the Dach Common Wealth; itt . 
which character ſhe poſſeſſed a permanent ſeat in the 
Council of State; was at the head of the milicary_ . 
force of the Republic; and without any cauſe t 
war, or any natural conheaioh with other powers, 

became as an auxiliary of the Dutch, engaged in the 

capacities of friend or enemy, with almoſt all the 

world. () | HEE 3 
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BUT as the rules by which Sovereignty and doi 
minion were alienated among the nations obſerving 
ſuch cuſtoms, made theſe new rights appear an inno- 
vation upon the old ; it became n ry, for the 
arrangement of future claims, that Alienatious ſhould 
be as public among them all, and as clearly 1 
ſed as poſſible. In addition therefore to the folemin 
deeds, by which the articles of agreement were en 
hibited ; there were other deeds often drawn up 
which were a kind of ratification'of the firſt, and 
which a public Renunciatim was made, not only for 
the party concerned, but alſo for bis poſtetity, of all 
thoſe. rights which were bartered away... - 

The cuſtom of remuncing by folemn Convention, 
pretenſions which might otherwiſe have been afſert- 
ed, is very aatient in Europe; and was wiſely adopt- 
ed by the Law of Nations, as a proper of ſet. 
tling diſtant claims, and getting rid of difficulties 
that might be perpetually embroiling the different 
States, As the cuſtom of appeal to one another by. 


00 Camden. ad. an. 1868. 


o W. n. LL manifeſto | 
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manifeſto and memorial had now grown pretty uni- 
verſal, and the treaties that were made, were mat» 
ters of record ; theſe treaties of. Renunciation, and the 
publication of them to all the world, became, it 
was ſuppoſed, a ſufficient depoſit of future arrange. 
ments. They were thus preſerved, as it were, in 
the Chancery of Europe, (u) and the various nations 
looked to them, as to one of the baſes of their poli- 
tical conduct, and the guide of their legitimate 
claims. The ſecurity it muſt be owned, was not of 
the ſtrongeſt, and power did not fail to break it down 
but too frequently. It was however the only one 
which the independence of States could admit of; 
whenever juſtice prevailed over ſtrength, it was of 
ſufficient force; and wherever it failed, the power 
of the moſt regular tribunal would poſſibly not long 
have refiſted. © | lh 8 

In the proceedings concerning the ſucceſſion of 
France and Navarre in the fourteenth century, tre 
have a full example of Renunciation: In the year 
1316 Lewis X. King of France and Navarre died, 
leaving but one child, the Princeſs Jane. The con- 
ſtitution of Navarre veſted the kingdom immediate- 
ly in Janx; but the ſucceſſion of France was diſpnt- 
ed by the next male heir Purity V. At that time 
the Salic law concerning the ſucceſſion, was not fo 
well underſtood, and the Duke of Burgundy, the 
guardian and next of kin to the Princeſs, raiſed a 
confiderable party agaiaſt Puri, in which he was 
joined by the latter's own brother, the Count de la 
Marche. The matter was compoſed by treaty, a 
valuable confideration was paid to Jaxs for the 
rights which ſhe mght poſſeſs over the kingdom of 


() The common addreſs of theſe Treaties was, Omnibus 
Chriſti fidelibus, &c. or ad univerſitatis veſtræ notitiam volumus 
venire quod. &c, or, noverit Univerfitas veſtlra. Rymer. Du 
ont. & Leibnitz. paſſim. 
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France, and which ſhe confeſſedly had to the king- 
dom of Navarre, and a regular and folemn reyunci. - 
ation of all thoſe rights, was made in her name 
the Duke of Burgundy. (v) This treaty only extend. 
ing to Philip and his iſſue, and that Prince dy! 
without children, a fimilar one, attended with a fi- 
milar renunciation, was made between Charles IV. 
and the ſame Dake. (w) | F n 
But one of the moſt important inſtances of this 
ſort of cuſtom that occurs in the earlier ages, is to be 
found in the twelfth article of the Txzxary of Bzt- 
716NY, Which ended the long wars of Edward III. 
in ſupport of his claim upon France. By that article 
it was agreed, that two mutual renunciations ſhould 
be made by the families of France and England. 
King John and his eldeſt ſon, were to renownce fot 
ever, all claim to juriſdiction and Sovereignty as 
Lords Paramount, over all the places ceded by the 
treaty to Edward; who, in like manner, with the 
Prince of Wales, was to tenounce on his part all 
rights and title to the crown of France. (x) Theſe 
conditions were duly executed bythe King of France, 
who ſent a formal Deed of Renunciation to Bruges, in | 
conformity to his agreement; though, according to i 
the French hiſtorians, his example was not followed 
by Edward ())) * 4 «ft: PA 
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IN the laſt place, Treaties produced a change 
among the ſovereignties of Europe, in conſequence 
500 Treſor des Chartres ap. Velly. 4. 315. Leibtits, Cod. 
70. | | TTY 4 
2 Preuves de l Hiſt. d'Evreux. ap eund 306. 1 
x) Rym. 6. 1 | © 9.0 | 

) Actes M. Se exec, du Tr. de Bret. Villaret. 1. 234. 
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of the various federal alliances, of which they were 


the immediate, and indeed the ſole inſtrument. 
It was through their means, that the nations of the 
world were made to underſtand in form, that a new 
State was introduced among them; and therefore 
that the members which had coaleſced in the alliance, 
were henceforward to be viewed under a new rela. 
tion. In this manner therefore a number of ſmal] 
Communities, or Provinces, being, each of. them, So- 
vereigu within. themſelves, might unite their Sove- 
reignties, and become one power; and the Confede- 
ration thus formed, might through the ſame inſtru. 
ment, receive within its pale, any other Communj- 
nes-which choſe to join it. Even private individuals, 
(could we ſuppoſe any number of them to be found 
who had not yet entered into ſociety,) might thus by 
Convention, form a body politic; and as it was b 
the means of Treaties among one another, that theſe 
leagues were firſt effected; ſo alſo, it was by Treaties 
_ with other States, that their union was acknowledged 
to be legitimate. 18 | + 
Of all this we have examples in the ages before 
us; the moſt illuſtrious of which are the. confedera- 
tion of the GERMAN STATES, of the Swiss Can- 
roxs, and of what was called the Tzyzon10 
Hanst. | „ b 
It is very true that the firſt of theſe, had been for 
a long time one integral nation, (if I may ſo term it,) 
the Sovereignty of which was poſſeſſed undrvided by 
the King of Germany, who was at the ſame time b 
election Emperor of the Romans. But it is well 
known that by degrees,, it ſplit into a vaſt variety of 
States, all of them ſovereign within themſelves, 
though united in one great Confederation, with an 
er Kine ſor their head. The baſis of this Conſe- 
eration, is a PuBLrc Dzzp, known by the name of 
the Gol DEN BULL; which fixed the exact rights of 
the different component States, and announced to oo 
| . o pat: 1 55% WS. 197 499 © the 
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the world, the places they were to hold in Furope 


From that Deed therefore, explained and enlarged © 


alſo by numberleſs important Treaties, the integral - 
authority of the firſt kings was known to be divided ” 


among a number of inferior Sovereignties, which all 
other States were accordingly bound to 'acknow- 
ledge as ſuch, unleſs they had other particular cauſes _ 
for denying it. e OO LE ER! RIA 
In the ſame manner it was, that the Swiss CON 
FEDERATION' aroſe ; | which however; "as is welt” 
known, was rather an Alliance of Chnfederations, 
than one general coalition of all the Helvetic States. 
One of the earlieſt inſtruments of union that was en- 


tered into by this celebrated and intereſting people, 


(1375) purports to be an alliance almoſt between the 
individuals themſelves of the contracting Cantous; 
the Deed running (though collectively) in the name 
of the Peaſants only. A cette N ſays the re- 
cord, Nous les Payſans d'Ury, de Schwitz & Un- 
«. detwalden, faiſons' a feavoir,” &c. (2) In the” 
next alliance, which was with the Canton of Lucerue, 
by the three Cantoris already united, (1332) the ſtyle 
is preſerved ; and the Deed purports ſtill to be made , 
by the Peaſants above mentioned, though Lucerne aſ. 
ſumes the dignity of a State, under the name of AA. 
vo yer, Conſeillers & Bourgeois. (a) In a third Deed, 
which took in Zurich, (135 1) the three original Can: 
tons 8 the appellation of Peaſants, and appear as 
one State in conjunction with Lucerne, under the 
common government of Ad voyer, Conſeil; et Bour- 
geois. (5) In a fourth alliance, with Berne, (1363) 
in which the three firſt Cantons ſtand alone, (the 

State of Lucerne not entering iuto it,) they return to 
their ariginal character of Payſeris. ( _ » , 


9  a$+ x a 


4% Laibnite: Codex. Dipl. „ h . fo) 
(6) Id. 89. du N ann 979% tat Hb v- 
( e) Au nom de Dieu Amen Nous VAJvoyer et les Bourgeois de 
E vile de Birne en deſert, et les Amans et Pay/ans d'Uri, * 
jcavoir 
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It is needleſs to point out to the reader, that it was 
through the operation of theſe Treaties, that the 
_ Swiſs Peaſantry erected themſelves into independent 
States; and that from the Treaties which were af- 


terwards made with them by other powers, their So- 


vereignty came ultimately to be acknowledged. 
But the moſt remarkable example of a new and 


powerful State, ariſing out of the federation of a. 


number of ſmaller communities by Treaty, is to be 
diſcovered in the famous Alliance called the Hax - 
 SRATIC LEAGUE. TR | | 
The nature of this celebrated Unian, deyelopes 
priaciples which were unknown before in Europe, 
and probably in the world; and the whole of its 
Conſtitution diſcovers to us a refinement which was 
attended with ſuch importaat conſequences, that it 
is pin N that Sovereigus could have ſuffered it - 
tO Klit. P | e 
The aſſociation was, if I may ſo call it, artificiel, 
It exereiſed the rights of Sovereiguty, and for a long 
time took itg rank among the States of the world, 
though compoſed of members, which were ſo far 
from being independent themſelves, as actually to 
form faborkioate parts of other Empires. A few of 
the cities were indeed free and Imperial; but Ham- 


|  burgh itſelf, the richeſt aud moſt important of them 


all, had been entirely dependent upon the dutchy of 
Holſtein; and even Tong after it had bought its liber- 
ty of Denmark in 1225, it was allo no ſeat in 
the Diet, and of courſe could not be conſidered as a 
State of the Empire, 40 e 

This well known League was originally formed 
for mere commercial purpoſes; (e) and the immedi · 


ſeavoir faiſans, &c. (Id. 196) For a ſummary of the Swiſs Alli- 
ances ſee Heiſs. 2. ch. 27. | 
(d) Pfeſfel. Droit. pub. d' Allemagne, 1. 378. 
J See the account of the various privileges granted to them 
by different Sovereigns. Werdenhagen. De Rep. Hans. c. 15: 
$466 . 
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ate object which brought them together, was the de- 
fence of their trade from the Pirates that infeſted the 
Baltic. The accompliſhment of this important end; © 
and the long ſucceſſion of wiſe meaſures which wers 
afterwards purſued, contributed ſo evidently to their 
proſperity, that they received almoſt daily acceffions 
to their alliance in all the principal trading cities of 
Europe. Exclufive of the cities of HamBurcn, 
Lusxc, and BRZuERN, (which as they were the 
founders, ſo they are now the only remnant of this 
famous Afociation, ) Places the moſt remote, and 
the moſt important, in various countries” of Europe, 
joined intereſt with, and were received among them. 
Eighty of the moſt powerful cities of Germany, 
formed the baſis of the alliance; France furniſhed it 
with Rouen, St. Malo, Bourdeaux, ' Bayonne, and 
_ Marſeilles: Spain, with-Barcelona, Seville, and Ca- 
diz; the Co Countries, with Antwerp, Dort, Am- 
ſterdam, Bruges, Rotterdam, Oſtend and Dunkirk: 
Italy, with Leghorn, Meſſina, and Naples; Portu- 
gal, with Liſbon; and England, with London. (/ 
Thus, the moſt opulent of the Union, were ſingly 
under the controul of various powerful Sovereigns, 
though taken collectively, they formed an extentive- 
and independent State. Eid n 
A power ſo immenſe as this Confederation could 
have ſupplied, would have been by far the moſt for- 
midable maritime force which the world had known, 
had not the rights of others, ſo evidently interfered 
with almoſt every one of its indit idual members. 
Notwithſtanding this however, and the definition of 
it that has been given by the author of the Coutumes 
de la Mer, (which confines it 704 mere participa- 
tion of privileges, granted by ſeveral Kings and 
States; (g) it carried iis views far beyond the 


Heiſs. Hiſt. de Empire, 2. 343. OA 3 
; (7) Catan te a Mer 180. * — 95. 


5 | bounds 


— — 


PR 
— ——_——— 


— 


* > 
— — - _ - 
, — W 


- => <þ «Ef - _ 
— . ⁰˙m—EẽZdD ˙—˙ EE Es — - - 
— - Ws 4 


- S Lat 
—— — 


- 


- * 
* 
2 * Ls. 5 9 p 
n NET o 
. . - ü * . 5 


bounds ef Commerce, and flouriſhed | as a e 
mer, or at leaſt axerciſad Souerei n Rights, till. 
middle of the. fifteenth century, with conſiderable 
ſrength and vigours oe inn 
From what: has been ſtated concerning the depen. 


deny of the component parts of this Alliance, and 
the annihilation to which it was almoſt momentarily 


ſubzect, according as the policy, or even the caprice 
af other Bovereigus might determine; it may appear 
inaccurate to have mentioned this Confederation ag 
à State. It has indeed been aſſerted in form, by an 
author of the laſt century, that it was merely be 
Alliance, as many Commercial Companies have ex- 

| Hibited ſince that it never conſtituted a Republit, or 
State; and could only be conſidered as a Socrety of 


Merchants, not of Sovereigns; () as a proof of 
which, if the Treaties they have made with France, 


and England, are examined, they will be found, he 


obſerves, to relate ſolely to the confirmation and re- 
newal of certain privileges and immunities. (2) - 


- This is the opinion ef Abraham Wicquefort, and 


the purpoſe of his aſſertions, and his reaſoning, is to 


ſhew, that not being Sovereigns, they had no right 


to ſend Ambaſſadors. The caſe which gave occaſi, 
on to his enquiry, was ſimply, whether the words 
Ambaſſador Deputies, which deſcribed ſome of their 


agents in their credentials, gave them abſolutely the 


(4) Pour dire ce Pi en eft, la Hanſe Teutonique n'a jamais 
fait ub tat, ni une Republique; ne pouvoit etre conſidei que 
comme une Societé de @rchands; ou tout au plus que comme 
les bras v9 qui fe ſont formfes pour les deux Indes dans les 
Provinces Unies.—Etant eompoſee de villes, qui etoient la pluſ- 
part mun:cipales, et qui n'avoient point de marques de Seuverain- 
eze du tout, mais dependoient de Princes qui les gouvernoient 
comme leurs autres Sujets; elles ne pouvoint faire entre elles 


qu'une Societe de Marchand, et non une Alliance de Souverain 


f Souverain. 


| Wicqueſort de E Ambaſfad. L. 1. 8. 2. 
(i) Wiequeſort de I Ambaſſad. bv. 


character 


the Court of France, where the queſtion aroſe, (1645) 


however, ſo completely, and * 1 


ſolved upon, after a ſolemn deliberation had 


4 
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character of Ambaſſadors ; and it was determined 


that they did not. It does not however apply to the 
point in queſtion, and I have mentioned it merely in 
order that we _ examine a ue this pong of 


| Wir 11 0 


Me have i ms ha the Conflits. | 
tion of the Hanſeatie League was a remarkable one. 
It was ſo much ſo, that were it abſtracted from a 


number of ſtrong facts in their hiſtory, we ſhould not- 725 


heſitate to agree with Wiequefort. Thoſe ee 


the actions of Sovereigus; and pa ſo entirely 
without conteſtation upon that ground; that avec 
eurſory view of them muſt oblige us to admit, that 
if they actually were not Sovereigns, they were at 
leaſt in the nr exerciſe n all the rights of es. 
** i 
py 09 war eee out bessere EPR wat 
Denise WAI DENMAR III. king of the latter coun- 
try, made a deſcent in the Iſland of Gothland, and 
rr the rich city of — As ſome of the : 
Hanſe Merchants were involved in the ruin, (as it 
ſhould ſeem without redreſs,) the League in revenge, 
confiſcated all the ſhips and effects of the Danes, 
that were within their ports, and declared war 
in form upon the King. () Into this war they 
drew by alliance, the King of Norway, the Dukes 
of Mecklenburgh and Holſtein, and ſeveral other 
Princes. And after various ſucceſs, and a ſhort 
peace, the war broke out again; and was re- 


< k) Communic ea G.thlandie devaſtiiie omnes Cel © 0. 


vitates, præſertim illas ſeptuaginta Capitals, quee, miſſis Iegatis, 
hoſtilia VarvzzA Ko, ob direpte eorum inſigne Emporium J, 
by:enſe, nuntiabant. 


Olaus Mag. Lib. 18. o 2 


2 by 
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by the deputies of eighty of the cities, who met in 
Congreſs for that purpoſe in Cologne. (/) In conſe- 
quence of this, they equipped a formidable fleet, 
which ſailed ſtraight to Copenhagen, and obliged 
the King to make a peace, and yield to them the 
iſland of Schonen for ſixteen years, by way of re. 
imburſement. (m! The Treaty was {worn io, and 
guaranteed by a number of Princes. ()))) 
In the fifteenth century, we ſee them engaged in 
much more important, though leſs ſucceſsful opera- 
tions; in which the rules of their conduct ſeems to 
have been founded, not ſo much upon commerrial, as 
political principles. . 4 1 . 
The Kings of Denmark, bad long been the Deſpois 
of the North, and the great bulwark between them 
and the Vandalian cities, (as the Teutonic Hanſe 
were ſometimes called) was the Dutchy of Holſtein. 
- Ex1c of Denmark, having nearly overwhelmed the 
Princes of that Country, the City of Hamburgh re- 
reſefited to the League, the importance of oppoſing 
his progreſs, and the neceſſity of holding the balance 
between them. In conſequence of this the allied 
themſelves with Holſtein, but firſt ſent deputies to 
Ele, who in the name of all the Hanſe, exhorted 
him to peace; which being refuſed, they once more 
exereiſed the ſovereign right of declaring war. (o) 
In the courſe of this war, they ſent a fleet againſt 
Denmark, compoſed of more than two hundred 
ſhips, having twelve thouſand land forces on board; 
(p) and the Emperor, who was the ally of Eric, 
having it in his power to put them under the Ban of 
the Empire; they publiſhed a manifeſto ſetting forth 
that they had declared war in defence of their rights 
and hiberties. FL 


. 


D Mod. Un. Hiſt. 29. 102. 
(m) Heils. 2. 343. (n) Mad. Un, Hift, 29. 203. 
(o) Mod. Un. Hiſt. 244. IT /1 Heiſs. 2. 343. | 
| Hoſtilities, 
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Hoſtilities, were at length put an end to, after 
having laſted nine years; and the peace was agreed 
upon in a regular Congreſs, at which the Deputies of 
the Hanſe attended, as the Allies of Holſtein. 9 

Now I own, that in theſe operations, I can ſee 
nothing but the conduct of the moſt regular Sove- 
reign Power; and there is no alternative but to pro- 


nounce the Hanſeatie League to have been either So. 


vereigns or Freebooters. The manner in which they 
conducted themſelves, however, is decidedly in fa- 
your of the firſt; ſince Declarations of war; Treaties 
of Peace; Manifeſtoes; - Alliances with Princes, and 
the Guaranty of legitimate Sovereigns, can hardly 
be entered into, except by thoſe who are legitimate 
Sovereigns themſelves. ; „ 
There were many other tranſactions, of a nature 
iodeed not ſo decided, but which all of them in like 
manner take their riſe from a ſuppoſed Sovereignty 
in the league; and by the fifteenth and twenty- 
firſt articles of the ordinances agreed upon in their 
aſſembly held at Lubec in 1418, they exerciſe the 
power of corporal puniſhment, of impriſonment, 
and even of life and death. (r) | 
Thus much then for the more prominent acts of 
Sovereignty exerciſed by the Hanſe. But if we al- 
ſo inſpect the Treaties alluded to by Wicquefort him. 
ſelf, we ſhall find the ſtyle of them very different 
from the ſtyle of ſubordinate contracts, or mere clar- 


Mod. Un. Hiſt. 29. 148. 155. þ "BY 
(r) ** Nemo arma, tela, aut inſtrumenta bellica, &c. piratis, 
prædonibus, homicidis, et talibus malitiofis vendito, /#b pane 
* vite.” Leibnitz. Cod, Diplom. 313. If any of a ſhip's crew 
alſo refuſed, when in diſtreſs, to aſſiſt in preſerving the cargo, ſo 

that it came to be damaged through their negligence, 
Tune, nebulones eaptivi et in carcerem adduci debent, in gu- 
cunque civitate illi deprehendi poterunt; atque tune per integros 
tuordecim dies, non aliter quam agua et /0/» pane ſaturentur; 
altem ad neceſſitatem vitz ſullent ut in honeſtate ſidelitas 
to rectius conſervitur, (Ibid.) | £ 
> fers, 


— | * 
| 
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ters, which muſt have been uſed, had they been fim. 
ply, as he ſuppoſes, a Guild, or Fraternity, (and 
nothing more) ſtipulating for commercial privileges. 
In the firft = though the immediate fubject 
matter of the Treaties is, as we may naturally ima- 
gine, concerning commerce, yet the language of the 
contracting parties is that of Sovereigns. The cha- 
racters of the agents on both fides who made the 
Treaties, are defcribed in terms exactly ſimilar; and 
the powers with which they were inveſted, relate to 
things in which Sovereigns alone are allowed to in- 
terfere; in addition to which, the very titles of the 
deeds import them to be, what none but Sovereigns 
can have the power to make, namely, Trraties of 
Peace. G22 K * Mane ene 
As a proof of this, we need only ſet forth the lan- 
guage of the Treaty of Utrecht, made between EA. 
ward IV. and the Lata, Feb r 
It is called a Treaty of Peace between the King of 
England and the Hanſe Towns, (5) and the Plenipo- 
tentiaries who made it are thus deſcribed: W. Hatte- 
clifle, &c. Joannes Ruſſel, &c. W. Roſſe, &c. Ora- 
tores, Commiſſarii, Procuratores, Nuncii, et Depu- 
tati noſtri, in civitate Trajectenſi comparuiſſent; , 
tuncque et ibidem, cum ſpectabilibus et circumſpec- 
tis viris, Domino, &c. &c. &c. Communitatum, Civi- 
tatum, et Oppidorum, Hanſæ Teutonicæ, Oratori- 
bus, Nunciis, Procuratoribus, una cum aliis fib1 ad- 
junctis, particularium civitatum, &c. Oratoribus, in- 
fra nominatis, & e. | we tai ge ee e 
Now upon this we may obſerve, that the only dif- 
ference between the titles of the agents of Edward, 
atid thoſe of the League, is the addition to the for- 
mer, of Commiſſarii & Deputati, which are of litile 
conſequence: for it is well known to all thoſe who 
have looked into antient Treaties, and the Creden- 
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tials of Ambaſſadors, that che word "Oxaror was 
in old times the deſcriptive title of the agents ob; So- 
vereigus in the exerciſe of their functions. (2) ö 
The Deed goes on to ſay, that theſe Oratores bad 
met on both fades to deliberate, de modis, vis, ac 
formis, quibus differentiz, lites, guerre, injuriæ, et 
diſcordiæ, inter homines partium preedictarum, mo- 
tz & pendentes, finaliter pacthcari, &e. poſſent. 1 „ 
That, in conſequence of chis, jnſpirante paeis au- 
tore, pro pacificandis et al is dne, liti- 
bus, guerris, &c. &. KEN 
Atque pro reducendo, et reflitnendo, omnes et "ol 
gulos homines utriuſque partis prædictææ, ad priſti · 
nam amicabilem, et mutuam communicationem, et 
converſationem ; liberumque iutereuſſum, mercandi- 
ſandi, &c. they bad agreed upon a certain Conven- 
tion, vice, auctoritate, et nominibus e . 
ſe ſuiſque ſueceſſoribus et ſubditis. vatrenb. 
&c. (V) 
Ibn is a . ſo clearly that of the a 
of Sovereign Powers, that if it is allowed (and it has 


never been denied) that the Hanſe Towns had a 


right to make uſe of it, I cannot conceive it com- 
monly conſiſtent to deny their Sovere/gnty at the ſame 
time. The legitimate mention of wars, infuries, and, 
diſcord ; of the inſpiration of Heaven, as prompting» 
them to peace; and of ſucceſſors and ſubje#s,- who 
were to be bound by the Treaty they were goiag to 
make; are all 2 of the point too ſtrong to need 
any farther comment. 

Such, then, is a very ſhort view oof this celebrat- 
ed Aſſociation, under a light in which it has often 
been conſidered, and which beſpeaks the utmoſt re- 
finement in thoſe Conventions which permitted ſuch 
a Sovereignty to exiſt ; for it 18 certainly no incurious 


(„%) Vide Coke. 4th Inftitute. 153. 
(v) Vide ut ſup. 


part of the hiſtory of the European nations, to ob. 


ſerve them acknowledging for fo long a time an art. 


fcial ſtate, compoſed of materials which almoſt all 


of them lent, as it were, towards its formation; 


which they had the power of withdrawing at plea- 


wr 


* 


ſure; and which, like an enehantment, was actually 
annihilaed as ſoon as they choſe to break the charm. 
To this they were at laſt driven by the increafing 
power of the union, which induced them, after their 
famous war with Eric of Denmark, to withdraw their 
reſpective merchants, and the alliance inſtantly 
crumbled to-pieces. From that time, none but the 
German cities were allowed a place in the Confede. 
ration; and they being continually reduced, as va. 
rious Sovereigus got the better of them, it has dwin- 
dled to the three towns, formerly mentioned, (w) 
which are perhaps more powerful, from their indi- 
vidual conſequence, than from any ſupport they may 
derive from a union, which is now © the preſenianon 
of but what it was.” rag 1» | 


—_—._ 
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OF AUXILIARY TREATIES, 


Another great point in which Treaties and poſitive 
Conventions influenced the Law of Nations, and con- 
tributed'to ſeparate it ſtill farther from the law of na- 
ture, was the power which it veſted in nations of do- 
ing certain acts of a hoſtile nature, but which were 


not therefore to place them in the fituation'of a de- 


clared enemy. | 
According to natural principles, it ſhould ſeem, 
that whoever aſſiſts an enemy, let what will be his 


(% pſeſſel. droit pub. d'Allemagre. 1. 443. 445. Putter. 3. 
1. | 
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previous connection with him, becomes inſtauter an 
enemy alſo, and may therefore be purſued as ſuch 
wherever be appears. According to modern doc- 
trines, however, in conſequence of the multiplica · 
tion of the ties between all the States of Europe, by 
means of Treaties; it is allowable for a nation to be 
the enemy of another to a certain point, and no far- 
ther : and if, previous to the breaking out of be- 
tween two kingdoms, a defenſive Treaty has been 
made between one of them and a third, by which a 

certain number of troops is to be mutually afforded, 
the compliance with the agreement 83 the 
Auxiliary in the quarrel, only ſo far as the contig. 
gent which he fufmſhes is concerned. (x) 8585 
Traces of this refinement, and the manner in 
which it was by degrees introduced by Convention, 
are to be diſcovered a pi in the ages before 
us, particularly in the Treaty Wo Joux and 
Pulkir, Kings of England and France in 1214; in 
which their eonduct with reſpect to the rival Kings 
of Sicily and Germany, Fxzpzr1icx and Oruo, 
was laid down in preciſe terms. Parte was the 
ally of FaxperIcx, and Joun of Orno; and 
France and England agreed to make peace, without 
ius themſelves down to abandon their allies; fo 
at it was poſſible for each to remain at war in a 
certain territory, as Auxiſiaries, though the two 
countries reſpectively continued at peace at home. 
The following article. acknowledges it in language 
the moſt expreſs: # 10 | 2 
* Fredericus rex Romanorum et Siciliz, erit in 
noſtra treuga f1 voluerit, et rex Otho ſimiliter, erit 
ia treuga regis Angliz, fi voluerit; et fi alter illorum 
noluerit elle in treuga, nos potet imus juvare Frederi- 
cum in Imperio; et rex Anglia Othonem in Impe- 
rio ſimiliter; abſque meffacere, et abſque faciendo 


(x) See Vattel L. 3. S. 101. 
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guerram inter Joannem regem Angliz et nos, de ter: 
In like manner, towards the end of the ſame cen. 

tury, when the moſt determined war prevailed be- 
tween Arragon and Rome, in which Naples was the 
chief ſupport of the latter; it was ſtipulated by the 
—_ of Oleron, which was to give peace to Sicily 
and Naples, that Jauzs, King of the former coun- 
try, ſhould be allowed, notwithRanding that peace, 
to aſſiſt his brother the King of Arragon in whatever 
war he undertook. () | 

In like manner, alſo, after the Treaty of Bretig- 
ny, between Joan of France, and Epwary III. of 
England, Henry de Tranſtamare being raiſed up 

HN to balance the intereſt of England with his 

rother the King of Caſtile, he was bound by 7 reaty 
to ſerve the King of France © envers et contre tous; 
for which he had z- penſion of ten thouſand livres, 
and a promiſe of an honourable retreat, in caſe he 
failed in his enterpriſes. (a) But as the name of 
England did not appear in the Treaty, it could not 
declare war againſt France, and both countries en- 
gaged in the war of Caſtile as Auxiliaries, without 
interrupting their amicable intercourſe at home. 
The ſoldiers of France fought the battles of Henry, 


and the power of England was led by the BLAcxk 
'PrINCE to the aſſiſtance of PzTzRr; and each na- 


tion again encountered one another in Spain, though, 
in conformity to the rules of the world, in other parts 
they remained at peace. (0) 

Mankind had made a conſiderable advance in the 
diplomatic ſcience, when ſuch refinements were held 


legitimate. The Romans purſued a very different 


conduct, and much nearer to the law of nature, in 


) Rym. 1. 112. Leibnitz. Cod. Dip. p. 9. 
(z) Burign. 2. 220. | 
| (a) Trefor. des Chartres. ap. Villaret. 1. 272. 
0 See the reaſoning before-mentioned' in the caſe of the 
Marechal D'Andregham, Chap. XIV. | : 
conſidering 
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conſideri y ally of an enemy as an enemy him. 
ſelf. Other nations thought ſo too; and the total” 
deſtruction of — by Bxzxxvs,” was the well- 


known conſequence of the aſſiſtance they gave to the | 
nen the e * Oe | 
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-.OF TREATIES O SUBSIDY. BULL 
Not ankimiler to theſe Alliavers; were the 4 
of Subfidy;. ſo frequently to be met with all through 
the hi of Europe, and which have grown to be 
ſo important a 8 of 7 Ju e an modem 
times. * Oh — 
The invention of: mote) among ecber cvaliniety 
which it cauſed in the affairs of mankind, brought 
about that great one, of in veſting thoſe who poſlef- 
fed it, with a potent and manageable” inſtrument of 
raiſing a power which they could not well have com- 
manded, if leſt to mere natural reſources. 8 | 
therefore, has not been improperly called 
ſelf; and the character of it, as one of the — of 
war, is well known. By a proper employment of 
this great engine, the ſtates of the world contrived 
to multiply their forces, and had always at command 
a certain body of troops entertained” for them by 
other nations, without thereby involving the whole 
force of thoſe nations in their general quarrels. * * 
In the application, however, of this doctriue, re- 
hey was of ecourſe had to the various other ioftitu- 
tions which at that time governed the world; and as 
the Feudal Syſtem, while it in general allowed the 
rights of peace and war to all great vaſſals, abſolute- 
ly forbade the "exerciſe of them towards the Lord 
aramount; we find; that in making theſe Treaties 
of Subſidy, exceptions e introduced in 


Vor. E. favour 


ll 
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favour of thoſe who might poſſeſs — b 


over the parties. 
This recourſe to ſubſidy appeitts early! in the nige. 
y of Europe. So far back as 1101, we have a long 
and regular Treaty of this ſort between HR v I. of 
England, and the Earl of Flanders; by which, in 
conſideration of four hundred marks a year, the Earl 
is bound to aſſiſt the King with five hundred ſoldiers, 
againſt all enemies who may attack him in England, 
except his Hege Lord the King of France. (c) A cen 
4ury afterwards, another Treaty is made to the ſame 
effect, detween King Jonx and the Earl of Hol- 
LAND; the ſoldiers to be in the pay of the King 
while within the realm: (a) and in 1295, we find a 
Treaty of Subſidy and Alliance between PIII 12 
BxT, and the ſame ſtate; by which, in conſidera- 
tion of 25,000 livres paid down, and 4000 a year 
+  Fforlife, the Earl promiſes to aſſiſt him in all his wars, 
* en 7 an offenfive one againſt his liege Lord the 
a "Ring Germany; to receive his troops within his 
territones at pleaſure; and to make war againſt all 
his enemies, being the Allies of the King of Eng- 
land,“ particularly thoſe © qui ont recu ſes deniens 
contre le dict Roy de France.“ (e) 
Wben EpwaxD III. aud Pr of vue, were 
preparing for their gieat conteſt in France ; ; they 
cach of them ſought allies to themſelves by every 
poſſible means; and a hundred thouſand marks pur- 
_ chaſed a powerful Auxiliary to the former, in the 
perſon of ApoL.rnvs of Naſſau. (/) Kiog CHARLES 
V. of France, ſurnamed the Wile, is allorepreſent- 
ed by an hiſtorian, as eager to gain foreign Princes 
on all occaſions to his intereſts, by careſſes and pen- 
fions, for which they were to furniſh him with a 
certain number of men; and the Trefor des Chartres 


2 Rym. 1. 1, 2. (4) Id. 1. 268. 
e) . Cod. Dipl. 34 _ () Rym. 3- 
1 13 
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is lt of. Dag by which he ca the ſervices 
an 
ſimple knights, drawn from the frontiers of F 
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vVALRY,. whi _- men to. offer 
wherever they were. moſt wanted, contributed withs 
out doubt, to the; univerſality in w high this 
was eſtabliſhed ; and Europe ſaw every whete 
bodies of man in arms, who, if they had ; 
tel of their own upon their hands, were ready at thy 
call of thoſe who had. Ty ſubpize 
Was an r ſo it ſoon beeame 9 * 
tice; and one a nation might legitim. 
——— — of another ſtate, without hri 
ing down upon the whole, the- hoſtilities of 
againſt whom it was directed. 
M ale 
. tune aroſe, a deſcription of men very antientiy 
known in Europe. It appeared under various fhapes; 
and almoſt at all times; under the name of Rowters 
in the twelfth, and thirteenth, and under that of the 
Companies in the N „0 + OA 
were known by: the appellation 
Leaders of Bands; who made a trade _ war, * * 
ed up ſoldiers in heir own pay, and let and 
themſelves out for hire, to every ſtate, and to every 
cauſe, that ſtood in need of them. (i 
„r the Treaties of Subſidy which wereforms 
2 —— powers, particularly France, with the 
Cantons, are ſtrong inſtances of this .refines - 
— in the Law of Nations By thoſe Treaties, 
the beſt troops of Switzerland have been vigorouſly 
employed againſt particular ſtates, without their con» 


Villaret. 2. 8. h | 
(9 Robert a (k) Speed 490. 
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ceiving, on that account, that they had a legitimate 
cauſe for quarrel againſt the community which furs 
niſhed them. LEWIS XI. is ſaid to have been the 
firſt who began to ſubſidize the Swiſs upon a ſyſtem: 
He found that they could be redoubtable enemies; 
and, taking advantage of this cuſtom, (which thus 
allowed of a partial employment of their forces, 
without on that account endangering the whole,) he 
converted them, by means 91 bich into he oP 
ſerviceable of his iends. 2; 

Tbe "advantage of gh ſubſidies to Foreign 
trodps, for fighting battles in which they are ns 
wife concerned, it is rather the object of  polities; 
khan of the Law of Nations to ſettle: but its 
ety upon moral and Chriſtian principles, it would not 
be improper to diſeuſs. As this work, however, is 
more an hiſtorical deduction of What was, than a 
diſſertation on what ought to be, I ſhall not here go 
into the queſtion: . At the ſame tithe the ſubject itſelf 
demands the mention of ſeveral celebrated bands of 

' _ theſe ſoldiers of fortune, ' whoſe actions were attend - 


| 
ed with many remarkable and melancholy effeQs up- 
on the affairs and the juriſprudence of the world, 
and will ſerve to ſhew very powerfully the evils to I 
which they are liable, whenever: th La ae order t 
of things is deranged. - | {2 24 3E 34 \ 
In the begining of the wurteenth benbiieg® the per- e 
petual wars of Sicily had overwhelmed that fine t 
iſland with troops of all nations. Moſt of theſe, it 8 
ſhould appear, were Mercenaries,” who, eonfulting L 
the genius of their order, and influenced by the bar- | 
batity of the times, refuſed to lay dowt''their arms & 
after their employers had made peace, and continued 5 
« way of life which was no 5 lawful. (d)-” | 
— 4449 178 e 9 Pu- , 
7 

k \Garbier. 1. 491. Recueil des Traites 1. 
E 00 Porro Os bellorum motibus Tibera, Wade e Ca- 1 


ialanorum, Arcagonenfium, Calabrorum, et Siculorum, rin. 
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Faxperick, King of Sicily, was at a loſs how to 
diſband them; and, as the only means of delivering 
the iſland; he ſent them, to the amount of eighteen 
thouſand, as Auxiliuries to AnDrRONIEUS, Emperor 
of Conſtantinople, againſt the Turks. Their Com- 
mander, Roger de Flor, acquired the great dutchy* 
of Romania, and performed ſignal fervices for the 
Emperor. In the courſe of five years, however, 
they turned againſt their new employer, and fought 
and defeated his ſon Michael, in a pitched battle“ 
They afterwards entered into the ſervice of the 
Count of V aLo1s, who pretended to the throne of 
Conſtantinople ; and afterwards again, into that of 


WALTER de BrIENNE, Duke of Athens. Quarrel- | | 


ting with this latter Sovereign, as they had done bes: 
fore with the Emperor, they fought and killed him, 
and even took poſſeſſion oſ his country, which they 
formed into a ſtate for themſelves, under the title of 
che GREAT Company, They preſerved their full 
independence till the year 1326, (four and twenty 
years after their departure from Sicily,) when they 
put themſelves under the protection o: their old em- 
ployer, King Frederick; (m) and, under his Vice 
roys, they exiſted for years as an acknowledged ſtate, 
till they were loſt amid various other revolutions. 
We have thus the picture of a body of men, colle&- 
ed at firſt by legitimate commiſſions, diſpoſing of 
themſelves by Treaty, in virtue of a kind of HET 
Sovereignty, till they at length actually became So- 

ee W nee 


vereigns themſelves. () 


& depredationes incidit, Quos Fredericus ut Inſulum expurgaret, 
contra Turcas qui Conſtantinopolim infeftabant auxiliares miſit . 
Fazellus de rebus Siculis. 477. Tad hp ad vs of | 
(=) Burigny, 2. 48. 6. 7. p 
(*) It is hardly neceffary to obſerve, that this is a very different 
caſe from that frequent one of an ally (ing alrrady a Sovereizn: 
Rauer) called into the affiſtance, and becoming the deſtruction a 
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Similar to this, but attended with more various, 
ad, io us, more intereſting circumſtances, is che 
hiſtory f thoſe famous Mercenaries in the myddle | 
the fame century, known by the name of the Con- 
The quarrel for the erowu of France between Ev. 
ward III. and Pali? of Valois, bad thrown the 
whole world into arms; and the great length of time 
Aurjug which that quarrel laſted, brought immenſe 
bodies of ſoldiers from all nations into the kingdom 
which was the obje& of contention. The military 
ſpirit expanded itſelf ſtill more than it was naturally 
inclined io do, and the profeſſion of a ſoldier ſeemed 
literally to have annihilated all others. Wheatbere 
fore by the treaty.of Bretigny, 1360, a general peace 
wag agreed upon between the rival powers, theręxę. 
mained all over the ſeat of war a vaſt multitude. of 
armed bands, whoſe ravages had hitherto, beep au- 
thoriled by the ſanction of  Sovereigns, but u 
could now no longer continue their mode of lite, 
without incurring the vengeance of the law, It was 
not, however, for ſuch men to.underſiaud how the 
ſame conduct could be morally difterent, becauſe 
they were in different ſituations; and that what at 
one moment had been their duty, ſhould of a ſudden 
have become a crime. When therefpre the two go- 
vernments.had diſbauded their ſeveral powers, with- 
out taking the precaution of providing them a retreat, 
or pointiug out to thein the means of honpurable in- 
duſtry, they were led, not unnaturally, to continue 
the only profeſſion which they had probably known: 
and as the cauſe they had engaged in, was indifferent 
to the greater number of them, a change in their ap; 
pellations was the only point that diſtinguiſhed them 
in their new characters. Their occupations conti- 
nued almoſt exactly the ſame ; but the name of Sol- 
dier, was degraded into that of Robber. 
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According, therefore, as they were diſbanded, 


they formed themſelves into Cour aH, and elect- 


ing ſome of the boldeſt of their body as their Chiefs, 
they fell upon every thing that came in their way, 
with a rage that was ſo much the more violent; as it 
was removed from all the reſtraint under which-they 
had formerly lived. Not only private houſes, but 
cities; not only the highways, but whole provinces, 
were ravaged by theſe mercileſs men; and the diſ- 
tinctions of ſex, of age, and even of friend and ene - 
my, were all confounded. (o) SETS > >. 4 


Their numbers and actions made them reſpacted. 
as well as dreaded; they formed enterpriſes ſuperior 


to the force of many regular ſtates; and in the end, 
as we ſhall obſerve, they acquired nearly as much 


conſequence, by forcing Sovereigns to tteat with, 


and in ſome meaſure therefore io acknowledge 
| L N 


them. 


At firſt the King of France eoufideted them, as 


he had a right to do, as rebels and freebooters. 
They were not authoriſed by any Sovereiga Power; 


they made war under no commiſſion but their on 


. ſwords; and henee => have been called by an old 


Guerratores de yariis-patio- 

nibus, non kabentes titulum.” () ĩ˙ ü 
Succeſs, however, obliging the Kiag to purſue a 

different plan: one of their armies, muſtering ſix- 


teen thouſand ſtrong, encountered JaMzs-de Baouk- 


Box, a Prince of the Blood of the firſt accompliſh- 


ments, attended by the flower of the French Cu - 


VALRY, and defeated and killed him at Bregners, 
near the banks of the Rhone. They afterwards pil- 
laged the whole of the Lyonne's, and other grovin- 
ces; and marching ſtraight to Avignon, 'refolved to 


plunder the whole Conſiſtory, together with the 


(o) Froiff. v. 1. Ch. 214. Vie de B. du Gueſd. $3, 
(0) Contjauar, of Guill. de Nangis. 1369. 
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Por himſelf. From this they were only diverted 
by the Marquis of Montferrat, a Sovereign Power, 
who by Treaty took them into his pay, and ventured 
to employ them in his wars in Italy. () 
Five years paſſed on, during which Franoe conti- 
nued a prey to their ravages, in her faireſt provinces, 
without a poſſibility of reſtraining them; and the 
complexion of the times, and the cuſtom we have 
been conſidering, tended palpably to increaſe, in- 
ſtead of diminiſhing the evil. N 
The mode which had been adopted, of granting 
+ ſubſidies to particular Chiefs of renown, for the 
- purpoſe of holding in readineſs a conſtant ſupply of 
armed men, was favourable to the Comranizs in 
the higheſt degree; and ſo far from being repreſſed, 
they were encourged, and actually joined, by men 
- whoſe names in other times, would have made them 
blaſh at their perverſion of a profeſſion, of all others 
2323 the moſt truly noble, as well as the moſt 
brilliant. Accordingly, about this time, we find 
the character of theſe. robbers raiſed, and the re- 
memberance of their actions almoſt done away, by 
the acceſſion of ſuch men as CarverLy, Gournay, 
- A1BRET, AUXERNE, ANDREGHAM, a Marſhal of 
France,) and even of Du Guxscxlix himſelf. - 
An immediate field of action was ſought by theſe 
officers in Spain, where HENRY de TRANSTAMARE 
held his arms open to receive them; (7) and ſuch 
was the weakneſs of France, that it was the only me- 
thod ſhe could deviſe, by which to get rid of ſuch 
dangerous enemies. Upon thoſe; therefore, whom 
- CraRLEs the W1ssx had at firſt treated as rebels, be 
condeſcended at laft to confer a kind of legitimacy, 
by actually making a Treaty with them to evacuate 


1 Froiſſ. V. 1. Ch. 215. 
7) Froiſſ. 1. 230. 


France; 
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France; in the courſe of whick their Chieſs were en- 
tertained with all poffible honour at Furis, (s) and 
received a ſupply of 200, 00 livres as the price of 
their retreat. It was upon this occaſion that Du 
Gus CELIN was given to them as a leader, and his 
influence with them was er, occaſioned by the 


iniquitous offer of leading them firſt againſt the court 
of Avienon.” In the courſe of that viſit; the unfor- 
tunate Pontiff was treated with the utmoſt contempt 
and harſhneſs by this celebrated General, who, all 
accompliſhed as he was in the virtues of nighthond, 
diſplayed upon this occaſion the talents and the bold- 
neſs of the moſt lawleſs free booter. He exacted 
100,000 florins for the ranſom of Avignon, and ra- 
vaged the whole country till it was paid. (7) c 
After their well known ſucceſs in the cauſe of Hxx. 
xy de TRANSTAMARE, the Black Prince reſolving 
to reſtore the King they had dethroned, recalled all 
thoſe of their number that depended upon England; 
and ſuch was their reverence for his authority, that 
they inſtantly obeyed his ſummons, and forced the ir 
way out of Caſtile, in ſpite of all oppomion, (v) on- 
that they might return to it againſt the very cauſe 
they had ſo ſucceſsfully eſpouſed. In their ſecond 
expedition, they were equally fortunate as in the 
firſt; and, upon their return into France, which the 
called, their Apartment, (leur Chambre,) being dit 
miſſed by the Prince of Wales, they ſtill continued 
embodied, and fat themſelves down on the banks of 
the Loire. Farther they were deſired not to retreat 
by EpwarD, who foreſeeing the impending war 


(s) One of theſe Chiefs was Hugh de Calverly himſelf, a ve- 

accompliſhed Knight of the Engliſh party, and, as we have 
leen, (Chap. XIV.) the brother in arms of Du Gueſcelin. 

7) See the particulars of this remarkable tranſaRion ſet forth 
with much ſpirit, and at the ſame time, ſimplicity, Vie de Bert. 
du Gueſel. 89, | | | 1 


1. 
(v) Froiff, x, Ch. 279. 


with 


with France, told them he might ſtill have occaſion 
for their ſervices. The king of France alſo, from 
the ſame cauſe, held a large body of them in readi. 
ſs on the other fide; and thus we again behold 
this memorable claſs of men, now fFreebooters, now 
regular foldiers, changing ſervices and characters, 
as accident, or tereſt, or the exigencies of the 
times, required. In 1374, fourteen years after the 
riſe of theſe Subſidiaries, upon the: truce between 
France and England, ENGuERAND de Councy, 
finding them without employment, entered into a 
Treaty with them to follow him into Auſtria, to the 
ſu on of which he laid claim. * 
Such then was the conſequence, in the fourteenth 
century, of the cuſtom of hiring mercenary troops; 
and I have judged it the more neceſſary to make tk 
mention of them, becauſe in the above exam 
ve may obſerve an almoſt new and independent = 
riſing on the boſom, and in very ſpite of other States, 
and preſerving themſelves there, at firſt indeed by 
force, but afterwards by la. | 
Something not unſimilar to this, aroſe even in the 
laſt century, during the height of the famous Thirty 
Years War; when, the whole Continent being in 
arms, and no profeſſioa known but the military one; 
the contending States ſaw vaſt bodies of men, ſtrang- 
.ers, as well as ſubjects, ranging themſelves under the 
ſtandards of various Chiefs, who owed their for- 
tunes and independence ſolely to their talents for 
war. The univerſal diſorder that prevailed, offered 
2rpetual opportunities to their ambition; and ac- 
cording to their reſources in raiſing men, or their 
ability m commanding them, they were courted and 
protected by the .Sovereigns around them; and by 
the Treaties they made, became actually a kind of 
Sovereigus themſelves. e 
The moſt illuſtrious of them were the gallant 
Count Max SPIE Lr, and the famous Duke of Sax! 
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Wriman. The latter was ſubſidiſed by Rrenx- 
LIEU in the ſervice of France. It was however in 
the ſame manner as many modern potentates are ſub- 
ſidized; more in otder to annoy the enemy, than to 
augment the poſſeſſions of the ſub/idizing power. 
The Duke made conqueſts in his own bame all along 
the Rhine; be took Briſſac, the then key to I/ſace, 
and garriſoned it for himſelf; and of ſuch import- 
ance was his army, though the Sovereighty (if it 
was one) which they formed, was almoſt contined 


to their camp; that upon the death of their leader, 


the greateſt Princes entered into Treaty with them 
for their ſervices and their poſſeflions. The Empe- 
ror, the King of France, the Duke of Saxony, and 
the Elector Palatine, were all rivals upon this occa- 
fion. The Emperor, as a Sovereign whom they had 
offended, but who was willing to forgive them; the 
King, as the power whole ſupplies had enabled 
them to keep the field ; the Duke, as the heir by will 
of their late Commander; and the EleQor, without 
any pretenſion at all, but that of money to purchaſe 
their right. This laſt, however, was known to be 
fo powerful, that Ricyiitu did not ſeruple to ar- 
reſt him on his way to the army, on the ground of 
his entering the kingdom without a Safe Conduct; (ww) 

d being thus left with leſs potent rivals to combat, 
he ſucceeded in purchaſing by a Treaty of Sal ach, 
the ſervices of the army, and the conqueſts they had 
made in Alface. (x) In the courſe of the affair, the 
acquiſition of Briſſac from the Baron d'Erback, the 
Governor for WEIMAR, is fajd to have coſt the ce 
lebrated Marſhal de GuzBzx1axT as much trouble in 


(% Bo . Hiſt de la P. de Weſtph. I. 5. S. 58. 
(x) The of the army are deſcribed ſimply as the Gentle- 
men, Directors, and Officers of the troops which 
of Weimar commanded ; no mention is made of them as belong- 


jag to any povereign State, Du Moat. 11. 184. 
negotiation, 


the late Duke 


383 - - ,-, INFLUENCE OF .... | 
negotiation, as a regular ſiege would have coſt him 
in war. () 2 e 9 2 

Throughout the whole of theſe tranſactions, it is 
evident that the Duke of Weimar, who had not ori- 
ginally poſſeſſed a foot of land in Sovereignty, (2) 
was yet conſidered as a Sovereign by thoſe who treat. 
ed with him; and he is repreſented by an hiſtorian, 
as deſirous of forming that eſtabliſnment for himſelf 
in Alface, which, while he lived, he 3 de. 
fended againſt his very employers the French, and 
which, had he not died, would have probably con- 


ferred upon him the title of its Landgrave. (a) Theſe 


are fome of the important conſequences which in a 
time of general and continued warfare, may attend on 
the cuftom of fubfidizing ; the whole legal force and 
extent of which, muſt, as we ſee, derive 


ginal ſpring from Treaty aud Convention. 
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TO Treaties is alſo owing another cuſtom, which 
has been received by the Law of Nations, | but 
which, whenever it takes place, is certainly an aban- 
donment of that univerſal jndependence enjoyed un- 
der the ſtate of nature, I mean, the obligation by 
which particular nations have often- bound them- 
© (5) Bougeant. I. 5. 8. 55,57, . 

(2) Bernard navoit pour tout bien, que l'honneur d'etre iſſu de 
Ja branche ainée, de la Maiſon de Saxe, Id. Sec. 56. 

(a) Id. Ib. Men who are fond of ſpeculation might purſue the 
re fiections which are naturally ſupplied by this account, as ap- 
plicable to the preſent ſituation of affairs on the Continent. A 
very little time has paſſed. fince Dumgurier, promiſed to be as ce- 
lebrated a ſoldier of fortune as the Puke gf Weimar, cg 


ſelves, 


Fr y—_y „* e ii. WD comm. 1 1 
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ſelves; to make Common Cauſe againſt others, and 


agreed not to lay dowi their arms except by general | 
conſents Dun III Tannt ny) rtl bs 
By theſconfedetarions;"the codmeRichsof — 
were not only multiplied, but improved into very 
{ri ties of amity, often ending i in a departure from 
that impartial neutrality which in the abſtrad they 
preſerve towards one another. The indiſcriminate 
warfare: which had attended the early” Barbarians, 
came thus to be modified; nations ranged themſelves a 
under different alliancesf a fixed object was p 
ed; and the embrios of what aſterwards grew into 
the ſyſtem called the Balance of Europe began to 
a Ar. 1 18 144-5: WW. RW 365 
be perpetual e desen the two great nn | 
doms of France and England, gave riſe to Trac 
caſes of this ſort in the'earlier'parts of 'theit hi 
and in arranging theſe alliances,” they were natural y 
much governed by geographical fituation. © France 
ſought a ſincete and powerful friend in the King of 
Scotland, which produced the ſuſpenſion of the Jus 
Albrnatues, in favour of the latter nation; England, 
as naturally; looked to Flanders and to Spain the 
lame fort of afliſtance.” So low down as 1197, we 
have a full example of it ia the Treaty between 
R1icHaRD I. and BaLD]̃ Id Count of Flanders. In 
that Treaty it is agreed that neither party ſhall have 
the power of laying: down his arms in the war 
againſt France, without the conſent of the other; 
that even after that conſent, and when peace ſhall be 
made, each ſhall be held ready to. aſſiſt the other 
with all his power if the King of France ſhould 
make war upon him; and the alliance is to endure, 


not only during their lives, but for ever between 


their hers, whether their States ſhall be at peace or 
war cllewhere. (b) In the ſame manner an alliance 


(5) Rym. 1. 94. 


exactly 
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cxacily ſimilar was made. between the ſame Bald win 
_ and King John; (c) and in cophderatipe. of. the pro 
poſed marriage berween Hzxzy III. and the daugb- 
England agrees that he will make Commen Cauſe 
wü the Duke, aga inſt all his enemies ; and chat og 
the Continent, he will neithen make peace, nor truce, 
with them, without his ehnH,jH,; (o) 
I 1266 we have à vety extraordinary Treaty of 
this kind between Hznzy Earl of Luxemburg, and 
Fxx+.y Dyke of Lorrain againſt the Earl of Bar, 
HMR obliges himſelf never to aſſiſt the Earl of 
Bar againſt Harry, even though be (Henry) ſhould 
be at war with Lorram; and in that caſe alſo, if Bey 
- ſhould take the opportunity io attack:Lorram at the 
lame time, de actually obliges himſelf to make peace 
and join his forces againſt Bar. (e)? 
It is evident I think, that the modern practice of 
making alliances of Offence and Defence aroſe from 
this, as they bear a nearreſemblance to it ip effec, 
though their form is obviouſly different, All the 
diſtinction however, is, that our downright anceſtors 
named the very perſons againſt whom the allianee 
was made; while the modern refinements have con- 
fined it chiefly to Quotas, and wrapt up the object in 
general terms. „ Dn fr 
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| (c) Rym. 1. 114. 4 ; : BPR G „ 

(4) Erimus eidem Duci conſulentes & adjuyaptes cum poſſe 
noſtro, ad jura ſua defendenda et perquirenda; et quod cum nullo 
de inimicis noſtris et ipfius ducis, in partibus tranſmarmis, pa- 
| _ 5 vel treugas capicmus, fine aſſenſu ipſius ducis. 

ym. 1. 284. ; bs "1; | | | 
(e) Du Mont Corps Dipl. 1. 224. 
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or RENDERING UP OUTLAWS. 


' UPON the rms pribeiple with we laſt kts thoſe 
articles of Ouvennon, by which two, or more Pow- 
ers agree to wa ve their right of granting an AsYLUM 
to the ſubjeRs of one another, \ — mutually to ren- | 
der them up even without being required. 

The right of protecting all who may come with- 
m the bounds of an independent Community, has 
been always held one of the moſt valuable 15 

tives of Sovereignty; and any invaſion of it Has 
ever been ſtrenuouſly conteſted. Nevertheleſs to 
grant protection to thoſe who have offended the 

ace of other communities, is itſelf little leſs than 
the ſame ſort of crime. A difficulty not inconſide- 
rable therefore ariſes in determining between the 
two contending rights, the readieſt way of avoiding 
which, is by having recourſe to Convention. 

This was early adopted by the European nations, 
and Treaties are frequent by which it is ſtipulated 
that nations ſhall mutually give up to each others 


power, the criminals that ma ny have ſought refuge 


with them, from the Juſtice of their own onntry. 
A few cafes only of this fort need be mentioned: 
By a Treaty beween WI IIIA King of Scotlabd, 
and HENRY II. of England, in 1174. it is agreed 
that if perſons guilty of felony ſhall have fled from 
Bator to Scotland, they ſhall be immediately 
ſeized, and either be tried in the King of Scotland's 
Courts, or delivered up to the Juſtices of England, 
and vice verſa. (f) By the Treay of Paris, May 

1393, Parrie III. and EDWAR D I. refuſe to gran 
protection to each other's Outlaws; (g) and by ano- 

ther, between Cu AR LES V. of France, and the Duke 
of Savoy, 1378, all malefactors who had fled for re- 


(% Rym. 1. 39. M. Par. 231. 37. (e) Id. 2. 924. 
. fuge 


fuge from Savoy to Dauphiny, or from Dauphiny to 
Savoy, were to be rendered up to juſtice, even 7 
_ they 2 be the ſubjects of the State delivering 


| « (/t 4 5 83 3-344 "Wars 18>: 5 / 3.0 <4 nn. 
I beſe caſes fell far ſhort of thoſe Treaties of Con- 
federation. formerly mentioned, but they ſerve to 
ſuew in an eminent degree, the manner in which the 
union of particular States came to be extended, and 
above all they prove to us the ſuperior regularity of 
the times in compariſon with thoſe in which all ſtran. 
gers who came upon a foreign. territory were imme- 
diately ſeized and reduced to ſlavery (ij 
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BUI of the various effecis produced by Treaties 
on the cuſtom and practice of nations, not the leali 
confiderable was the amicable occaſion which they 
afforded, to Sets of people of diſcordant religions 
and manners, of acquiring a better knowledge df 
each others inſtitutions. This alone was a powerful 
inſtrument to- ſoften thoſe ſturdy prejudices, which 
ignorance of one another never fails to inſpite; for 
even in common life we generally obſerve, that the 
ſtrongeſt antipathies may be contracted without four- 
dation, and may be removed, ſimply by an oppot- 
tunity of becoming acquaintſme. 
It was thus in fact that the horrid enmity of the 
 CarisTIAN and MAHoMETAN nations, which bad 
been generated by the ſtrongeſt of all prejudices, and 
kept perpetually active by the evils which they had 


(h) Receuil des ordonnances. ap. Villaret, 1. 6535 
(.) Vide Chap. VI. : | 


mutually 
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antoally inflicted, dezent laſt to give wind 
narural courſe of thibgs: „ Got man Le frei 


To treat with Hyſdels, as we have formerly ob. 
ſerved, was eſteemed infamous; and the perſons' 
who could fo far forget their character as Chriſtians 
were held up to publie deteſtation. The notion exiſt· 
8 — nad) 
Popes againſt the a i 
epi arms fo far down as the fixteenth centu- 
ry, when Francis I. was loaded with in 
conſequence of his alliance with the Pre. Ou this 
occaſion, in order to regain his character in · one point, 
that Monarch was forced to ſtoop to what was the 
greateſt ſtain upon it in another. He bad been 
among the firſt of the age in reputation for liberality, 
aud cleme my ; yet he ſullied his glo x - 
that were only worthy the ferocity of a bigot. (% 

Even ſo far down as the beginning of the "Hers 
teenth century, theſe prejudices retained ſo much of 
their weight with the Proteſtants themſelves, that 
Gzortvs thought it worth while to go at latge into 
the queſtion ; and though he allows that, as a gene- 
ral poſition, it may be permitted, (or rather that it is 
not forbidden) to make an alliance with Tnfidels ;' yet 
he treats. of theſe alliances with ſingular caution.” 
For example, he ſays that care muſt be taken not to 
ſuffer the connection to be too intimate, leſt it might 
be the means of corrupting weaker underſtandings ; ; 
and for this purpoſe; if there are many Chr; 


within an 1»fidel territory by virtue of an alliance, 


1 thinks that after the example of the 1/aclites in 
— 2 they ought to keep themſelves a 2 diſtinct as 


ble from the eng. _— ns 
(4) See Cha 3 ſe, 8 22 
_ (1) Daniel ap. XI de Fr. fol. 2, A | 
n) Cavendum enim ne nimia h W te 
infirmis, quam ad rem utile erit ſedes Iſraelites 


Orin ab Mgyptits habiraruat. De Jur. B. 2 45 L 2. cap. 15. 
x 
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Again, if the alliance is likely to prove the means 
of ring them too posen he abſolutely for- 
bids it, without the extreme of neceſſity; for, ſays 
he, there is nothing fo juſt in itſelf, but muſt give 
way, if it is either directly, or indirectly hurtful to 

100. He even on to ſay, that Princes and 
States onght to bear in their minds upon this ſubject, 
the - pious and bold addreſs of an Archbiſhop of 
Rheims to Cyuarztxs the StzyLE, when he told him 
that all men were terrified to obſerve him courti 
the friendſhip of the enemies of God, and making 

with them to the deſtruction of the Chriſtian 

name; for what difference, adds the holy Eecleſiaſ. 
tic, is there between aſſociating with Paguns, and deny- 
ing God, or worſhippmg Idols ? (n) _ 
. Grotius finiſhes the ſubject with laying it down, 
that all Chriſtian; nations are bound to aſſiſt one anc- 
ther againſt the attacks of I7fidels; and it was no doubt 
in confequence of the univerſality of theſe prejudices, 
that the cotemporary of Grotius, (Sir Edward Coke,) 
has advanced, or rather preferved, doctrines to the 
| — purport, as forming part of the laws of Eng- 


In the fourth Inſtitute, the following poſitions, 
-with their commentary, are ſuppoſed to be the ſe - 
tled laws of this realm. | (1.4 
There be four kinds of Leagues. 


| (8) Sed et fi ex ſocietats tall, profanze opes magnum fint ho- 

biturz incrementuw, abſtinendum, erit extfa ſummam neceſſita- 

tem. Non enim jus quodvis fuffleit ad id committendum, q 

—_— fi non directe, indirecte tamen, nociturum putetur. Id. 
11. 2. : 

Optandum effet ut multi hodie principes ac „in animum 
admitterent liberam et piam nj Fulconis FE top Re- 
menfis, Carolum Simplicum fic admonentis. Qui non expaveſcat 
vos inimicorum Dei amicitiam velle, ac in cladem et ruinam no- 
ge] CG pagana arma et 3 *. 4 4. 1 

ihil enim t utrum quiſſe , an abnegato 
Idolas colat. Id. See. 11. . if 
| | I. Foœdus 
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I. Foxdus pacis; and that a Chriſtian Friace may 


have with.an Infidel.” Ta 
II. Foxdus congratulationis, five conſolationis; 5 
rt this may a Chriſtian Prince make with an Infi- 


III. Fodus commutationis  mercium, - ſive com- 
merci+; and this alſo may be made with an Infidel. 
IV. FOEDUS MuTui aUXxilil; and this cannot ůe 
done wah an_Inpfdel. (0) LG 
| Theſe four poſitions, the leamed Chief Juſtice 
founds upon examples drawn from the Jewiſh hiſto- - 
ry; and the laſt of them, upon the example of Jx- 
H0SOPHAT, King of Judah; who having made an 
alliance with Achab King of Ifrael,. an Idolater, was 
not only in extreme danger during the war, but was 
met after bis. return home, and ſlain by..|znu, for. 
giring MBRaCy to the enemy of God. ( ue 
om caſes drawn from a very antieut part of the hiſ- 
tory of à very remote people, and who were under 
the government of very particular inſtitutions, the 
Law of Nations, at leaſt as it is made part of the. 
Law of England, is ſuppoſed to inhibit alliances be- 
tween Chriſtians and Turks; © for thus,” adds his 
48 * the Laws of England, concerning tbeſe 
four Leagues, are as you perceive ied upon 
* the Laws of God. 
With every proper deference for ſo bigh an autho- 
rity as my Lord Coke's, this prohihition is now 
longer law. Mankind have, in a great meaſure, 
off perſecuting one another on account of their reli - 
gion; and Leagues offenſive, and defenfive, are 
madein every part of the world, without. any refe- 


Ev 


rence to their points of faith. (r 
0 Fourth Inftit, 188. 63 ' 2 2 | 
0 2.0 between chili ad at the various iges or 
Alia and America, | en "om" 
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We are not however to ſuppoſe that this alteratiod 


| Is abſolutely of modern growth. Though it was not 
very univerſal, traces of it are to be found far back 
in the hiſtory of Europe. It was Conventi-n thit 
firſt gave it birth, and the exterminating hatred with 
which the Chriſtian and Saracen people beheld one 
another, was at length made ſo far to bend, as to ad 
mit of the propriety of entering into Treaties : toge- 
ther. If I may be allowed the expreſſion, they ton 
quered one another into mutual reſpect; and Tres. 
ties once begun, à variety of good conſequences fol. 
lowed: A freetlom of intercourſe was agreed up 
bn ; the forfeiture of liberty, of effeAs, or of li 
itſelf, was nb longer the terrible puniſhment for the 
crime of emering into each others country; and 
what had long been preſcribed by true religion, and 
even by common humanity in vam, was at laſt ſtipu. 
lated for with effect by expreſs agreement. In m 
parts, the two races were ſo mingled together 
the ſame diſtrit of country, that after having fruit 
leſsly endeavoured to deſtroy dne another, they came 
actually to conſider that they were mutually etnitled 
to the rank of legitimate States, and as ſuch to fort 
alliances, according as their political intereſts Uhed: 
bd - 5 r | Pies I rake © | 

This was ver much the caſe in Spain; 4 count) 
nearly divided between the two religions, and the 
People of the two religions, often divided among 
themſelves. - In this ſituation, each party was con- 
ſtantly on the watch to prejudice the other as occaſi: 
dn might invite, and for that purpoſe interfered it 
the numerous petty wars of the' Princes that ſhared 

the country, without much attention to the religion 
of thoſe whom they attacked, or of thoſe with 

whom they made alliance. Thus the weaker Princes 


of one religion, very often ſought the protection of 


the other, againſt their more powerful. brethren. 


The Moors who were expelled from their own * 


too 
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took refuge with the Chriſtians, and the Ariſfians, om 


the other hand | ſought an aſylum with the Moir,” 
As the fortune of war alſo, was for a long time ba- 
lanced among them, and States could not be entirely 
ſubdued, the two people in their intercourſe toges: 
ther, were forced to imitate the euſtoms they obſerv- 
ed among e and ee e ur ger 
bound ual alliances when a total conq 

could je Hoyer 1 (5s) OG e ee 
This fort of connection, notwithſtanding the ge- 
neral prejudice upon the point, is to be diſcoveted in 
other countries beſides the Spaniſn kingdoms. As 
the Saracens had contrived to fix themſelves in va. 
rious: corners of Europe, without the poſſibility of 
diſiodging them; the Chriſtian Princes, eſpecially the 
more politic af them, began to think it lawful to ſoſtæ 
en the evil, by availing theinſelves of whatever good 
they could extract from it. Whey they cou nod 


eeſaful parex we gotered into a fam Ae e 

The Count de la Vila, being driven from his little Sovereignty 
of Alava, in Caſtile, in 960, took refuge with the Mori of Cort 
Joya, with whom he made Alliances, and returned to the-deſ+ 
truction of the Ghri/tzans, Ex” | | e 

Garcias, King of Gallicia, loſing his dominions ip battle to 
Caltile, ia 1070, fled in like manner, to the Court of Sill, 
the greateſt of the Malometan powers; and in 1063; the Moor- 
ih King of Saragaſſa, being under the protection of the King 
of Casritz, and invaded by the Arragenians, the Chriſtians 
took arms againſt the Chriſtians in favour of their Mooriſh, tri- 
butaries, and the famous Cid himſelf, commanded the proteRtors 
of Saragoſſa. Mod. Un. Hift. 16. 187, 8. 212. 17. 89. 

Peter the Cruel alſo, in the fourteenth century, fied t the 
Miramlin of Afriea, whoſe" daughter he is ſaid to have mauried, 
in order to raiſe up a ſecond party againſt his brother Henry 
e Tranſtamarg.—Proiff, & Vie de du Gyeſy. 150 


therefors 
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therefore root them out — — they endeavour. 
ed to make them uſeſul by Ailiunce; and Roczx I. 
King of 1 though ſtyled, as we have ſeen, by 
the Pope in the grant of that crown, the Extermina- 
tor 0: iuhdels, (%) did not fcruple to take whole bo- 
dies of Saracens into his pay. 'The fame policy was 
purſued by WII LIAN III. (4) inthe ſame ifland ; and 
the Emperor Fazpezick II. defended a ſimilar mez- 
ſure when it was imputed to him as one of the crimes 
which en his depofition at the Council of 
Lyons-(v) 
| "Thielauer Prince who ſeems to have been emi. 
nently in the arts of government, was far 
| IS prejudices of his age in this reſpeQ; and a 
Treaty. nearly as regular, and calculated to produce 
as beneficial eſſetts as any that have paſſed ſince his 
time, was eſſected by him with ABuss Ac King of 
Morocco, in 1230. By ihis it was agreed, That 
Faves 4 5 be — up on both ee That the 
ports ca opened to the Chriſtians, 
who ſhould not be moleſted in their commerce. ei- 
ther in going or coming; That the Mahome!an mer- 
chauts who came within the States of the Emperor, 
mould be exempt from the pa of the tenth 
art of their effets; and that they ſhould have li- 
bh to ſend an intendant into wie iſland of . Corſica, 
who ſhould: have juriſdiction over the Mahometans 
there eſtabliſhed. Fe This latter was plainly the 
ſame as a modern Conſul, the cuſtom of Mtabliſhing 
which, throughout the trading nations of the world, 
has alſo ariſen entirely from Convention, A IT 
ſimilar to this was at tie ſame time entered into w 
ABvssac by the Republics of Venice, Genoa, of 


ya, and by. the city of Morjeilless 4 


a Chap, XIII ö 
1) Bu by 2. 3. Fazellus calls him Roger I. \ 
v) See Chap. XIII. | 

0 Leibnits Cod. Ons. p. 13. (x) Id. Ib. 


It 
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It is remarkable, however, how long Europe went 
on with theſe prejudices ſubfiſting between the two 


religions, owing fo chiefly to the jnveteracy of the Ma- 


hometan i the Treaties which England en- 
tered into with many of the Barbary States, in the 
preſent and laft centuries, being little more than am- 
tions of this Treaty with ASA. They 
are a ſtrong elucidation the manner in which Con- 
ö — , une n of 
the Law of Nations: () 11 

Alliances during the ümes be wy mere — 
diſdained between the two Religions even in the 
Foft itſelf, the climate in which the "we 
have been mentioning-were-moſt and 
where they broke out into the barbarous aQi- 
ons. Both "Chriſtians and Muſſulmer, "ſooght'the 
aid of one another againſt their own 'brethren, when 
impelled to it by intereſt, mindleſs of the een 
hoſtile principles chat inflamed them, | 
For e 7 The Oreſader had always beendet 
trudive to the Greek Empire, t it was ranked 
among the worſhippers of Chriſt, During the firſt of 
them, in the eleventh „ the Greeks were ſup 


PROT have got rid of t -ruinous gueſts by th 
means of poiſon, ' During the ſecond, in 
the twelfth;-t 4 4 abſolutely to prohibit 


their entrance, making 4 clone league” with _o 
Sultan of Syria h ers | 
| beheld: ha armies 


In 1166 the Caliph of 

of a Chriſtian King of Jeru m; march to defend 
him againſt the Mahometan Deſpot, and ſubmitted = 
to what was confidered'as a of pollution by 
his Courtiers, in receivingthe Ambeſfatiors of Jeru- 
ſalem, in perſon, and ratiſying with his oπJ.l Rand, 
the treaty of ſubſidy which had been inade wich 


them, (a) In 1185, the Pope himſelf (Lacius WH) 


(y) See Chap. V. 92 
3 Culiclm, Tyr 99 * Gall pie Mar 2 | 
| condeſcended 


* 


tvondeſcended to ſolicit the friendſhip: of the accom. 
pliſhed Saladin; (H) and it was to an alliance King 
with the latter in 1191, by Guy de Luſignan, K 
of Jeruſalem, againſt Raymond Earl of Tripoh, — 
the total expulfion of the Chriſtians from that cele. 
rated kingdom was ultimately owing. Saladin, 
— other auxiliaries, more powerful than thoſe 
22 aſſiſted, ſeized the opportunity which was giv. 
: im by an interference thus invited, and conquer. 
= for himſelf what he was in vain expected to a 
waren ee 25 Nr 
In the babe of — Aimee: became more 
frequent, and not long before the application of Fran- 
cis I. to the Porte, for aſſiſtance, the end of the fi. 
teenth century beheld the ſame fort of caſe, when 
Alphonſo, K ing of Naples, and even the Pope (Alex 
ander VII.) ſent toĩmplore the aid of Bajazet, againſt 
the celebrated invaſion of Charles VIII. (c) From 
that time, the prejudices of religion, and of a barba- 
— ny have been gradually giving way beſore 
the flow, but certain effect of Treaties: The Porte, 
and even the African States, have taken their place 
in the European Commonwealth; and though many 
nations continue to make war without ceaſing. upon 
the latter, yet it is in conſequence. of their -prratical 
maxums, rather than their religion. At any rate, 
wherever they have been purſuaded to adopt the 
milder law of nations inculcated by the Chriſtians, 
we may obſerve that the mode vf doing it was by 
poſitive Convention. 
I bus by the third ajticle.of the Treaty wich Algi- 
ers in 1686, (d) it is ſtipulated that the perſons and 
goods of paſſengers on board the ſnips of the King 
of England. en te floppeds _ or — 


00 Vie de Salad, par Adee 1.423. 
(e) Iter. Hieroſol. ap Gale. chap. v. 'Guiccard L. 1. an. 1496 
(4) Vide Marine FP p. 259. Quarto, | 


* , . 


. g x bas s + 


(+ 


article of the Treaty with 
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ed: By the fiſth, all 1 f loriure is inbibited B | 
the ſixth, perſons who have ſuffered {ſhipwreeks; a 


not to be made flaves. In caſes however Which are 
out of the Treaty, the Algerines maintain the right 
which under a different Religion and Moral Syſtem 
they aſſume, ſince they alſo ſtipulate that to confer 


theſe immunities upon the Engliſh, a h/ ſhall be 
neceſſary for every ſhip; and thoſe which have none 


are to be conſidered as a fair prize. (e) 


ho eleventh article exbibits the operatiou of 


Treaties in favour of Religion, and the. diſtinction 


which is preſerved betweenthe proſeſſors of different 


faiths ; it being ſtipulated that if any Chriſtians el 


cape on board ſhips of war, they ſhall not be de- 


manded; in 33 of which, the Algerimes 
make a condition t 


made to ſecure the Chriſtian. captives. The twelſih 


article entirely forbids the ſiavery of the ſubjeds of = 


Great Britain within the territory of  A{giers,. + 
Similar Treaties were made about the lame- time 
with Tripoli, and Tunis; 4 by the elevent 


point is gained in prohibiting all piracy whatſoever 
within ten miles of Gibraltar and Mahon; it being 


agreed that prizes from every nation made within 


thoſe limits, ſhall be reſtored.—All theſe pretenſi- 
ons of the Barbary States had long as we have ſeen, 
been aboliſhed among the Chriſtians, in conſequence 
of their conſulting the true ſpirit of their duty, and 


their exiſtence thus late among the Mahometans, 


can only therefore be attributed to the influence of an 


4 Treaty * | 10. 1500. Art. 2.16. p. 66. 
) Treaty. Auguft. 1700. Id. p. #751 95 £ 


t before this privilege ſhall be 
allowed to take eſſect, notice ſhall be given of the 
arrival of ſuch ſhips, and public proclamations be 


latter, 1751, a great 


oppoſite and intolerate Religion, which made chem 


N r 
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- WE come laſtly to 3 — the mot -i im. 
t effects of Convention upon the laws of the 
world, in the improvement which it 1 in- 
troduced into its Commercial Intercourſe. 71 
Upon the broad ſubject of Commerce, as benehel. 
al, or prejudicial to "mankind, its myſtery and ns. 
ture, or -the chranology of its general improvements, 
it does not fall within the ſcope of this Treatiſe to 
ſpeak ; nor, if it did, ſhould'T attempt it — 
elaborate volumes upon the matter, which crowd 
the libraries of — 1-ſhall merely therefore 
touch upon thoſe parts of its hiſtory, in which the, 
ſubject before us is more immediately copcerned. 
As far as it may 1 . to relate to the Law of 
Nations, from 2 iverſality of iu adoption; it 
owes its regulation almoſt entirely to poſitive Cumuen- 
non. For although there is a . diſpoſition in 
men to truck and barter with one another, yet the 
modes by which this ſhall be done, or whether it 
ſhall be at all, muſt be left to In/l;tution, 
A writer of eminence on the law before us, at the 
= time that he i gre wc among the bounden duties 
NN are rde —— 
they have the power of ma t 
pleafe upon it, and en we ig 0 
to alin gre on wan ( poſition that they 
on good reaſons Wi things that ba contrib v to 
i) Vattel. L. 2. Ch. 2. 8. 21. et infr, 
2 


the 
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the extenſion of this intercourſe, he however alſo 
claſſes among our duties; as the care of Highways; 
the ſecurity of the Seas; the eſtabliſhment of Ports; 
and the regulations of Markets and Fairs. (3) 

As 2 general poſition, drawn from the morality 
which Chriſtians are bound to follow, we cannot 
perhaps diſpute this. But whether they can be deriv- 
ed, (as duties,) from the law of nature alone, (and 
ſuch is the foundation of VatteVs whole ſyſtem,) or 
whether, ſeiling the Chriſtian morality out of the queſ- 
tion, it is not left to the abſolute will, and even to 
the whim, or capriee of nations, to neglect all theſe 
8 it may not he unreaſonable to doubt. 
( i 
Ce 


rtain it is, that there have been times when 

have not only been neglected, but the very op- 
poſite conduct has been purſued, of which a varie- 
ty of proofs. have been given in the courſe of this 
work. The Law of Nations upon the ſubje& while 
left to itſelf, even long after the eſtabliſhment of 
CHRISTIANITY, was ſo extremely vague and indefi- 
nite, that no one could collect what was the con- 
duct with reſpett to Commerce, which men bad a 
| In this uncertainty, the poſitive Inſſitutions of 
| mankind, did that for them, which the lat of nature, y 
| (according to our ſyſtem,) would never have o = 
— ou 2 which the 21 gon — the Fe 4 

and the little real knowledge th! ed of their 

) religion, had hitherto — it from teaching 
It may however be obſerved, that Religion 
t had ſo far its 8 in the improvement of Commerce, 
1 as probably to have been the real, though inviſible 
t eauſe of the abrogation of thoſe barbarous and diſho- 
| neſt practices, which retarded its progreſs ; and at 
0 ID” enn 2 0 een 1 Bow 


H Ib. 12 6 | n 
8 Vide Suarez De Leg, ac Deo Legiſlat. 2. 19, 7. 
. BL 
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all events, whether it was Religion, or mere att, 
ral benevolence, or abſolute and immediate intereſt, 
or a combination of all three; ſtill it was through 
the medium of Convention and paſitive - Inſtitution, 
that the object was obtained. 
I be inſtances of barbarity that have been recorded 
in the courſe of this work, will ſerve to ſnew how 
little an intercourſe which depends fo entirely upon 
public ſecurity, could flouriſh during the earlier ages, 
It was hardly even poſſible for men to exerciſe a dif. 
tant traffick, when every paſs by land was infeſted 
with robbers, and every Sea was filled with Pirates, 
_ purſued their callings, under horourable appel. 
ions. FN x 
I wogld not however be thought to mean, that 
this was the only, or even the chief cauſe, wby Com: 
merce did not flouriſh, ,- While the ſpirit of the age 
was entirely military, people were leſs inelined to 
turn themſelves to oecupations ſo contrary to their 
taſte; and when the magnificent diſcoveries of the 
fifteenth century, opened new worlds to their contem. 
plation, every ſort of difficulty was, made to bend 
to the genius which they inſpired, Before this how; 
ever, many nations had begun to diſcover the neceſ. 
ſity for a more humane and ſafer interepurſe; and 
not being then upheld 92 general ſpirit of Com, 
merce, they had recouſe, to Convention in ſome 
meaſure to ſupply its place, Accordingly, ſo far 
back as the time of Caxurx, efforts were made by 
expreſs Treaty to obtain à mitigation of thoſe heavy 
taxes and tolls with which travellers to Rome and 
other parts ſeem to have been loaded. That Mo- 
= 9 the . Cox RAD and 
Pope Jonx, Ut eis concederetur lex æquior, et pax 
« ſecurior in via Roman adeundi, et ne — — 
« per viam arcerentur, et propter injuſtam telonium 
* fatigarentur.” (7) The maritime States allo, ſoon. 


15 ) Will. of Mal. L. 2. C. „, 


after 


, c ++ Jak. 
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after the commencement of the period before us, 


found It neceſſary to make ſeveral proviſions for the 
ſecurity of their mutual communications; the moſt 
ſtriking of which were, the puniſhment of piracy, 
and the abolition by law, of the cruel rights pre- 
tended to by the inhabitadts of coaſts, ' againſt 
ſtrangers who might arrive, or be dtiven upon them. 
| of this, inſtances, as it may be 1 were 
moſt frequent, among thoſe who had moſt 1n« 
famous for the practices in queſtion : and if the regu- 
lations that were made, had been only in a ſmall 
part obſerved, the cuſtoms of the maritime people 
would have then been as eminent for their humanit 
as they had before been infamous for their ſaVagenel 
and l n 1 1 * An wt 
By a law oft edes; ev oulekeeper on t 
coaſts, the Clergy and Nobilicy not e ws 


« 


ſubject to a tax to rehieve and repair the loſs ſuffered 


by ſnipwreck. Fottunam ejus qui naufragium 
« petpeſſus eſt, ſublevare et refarcire.” (j) The 
Daniſh law proceeded upon the moſt regular princi- 
eiples of Juſtice, and it probably affords the earlieſt 
example of Salvage, regulated by public conſtitu- 
tions. It ordained that the whole * the goods that 
were wrecked, ſhould not be reſtored, but a certain 


Pre of them be ſet apart for the people who had 
called out to aſſiſt thoſe in diſtreſs, and who 


were to be rewarded by the Maſtet'and Owners, ac- 


cording to an aſſeſſment tõ be made by the magiſtrates 
and matitime Præſects. () The Conſtitutions of Si- 


a 00 Steirnhook, L. 1. Pt. 1. C. ix. | ; 

) Dani bona naufragantibus non reſtituunt omnia, ſed ple- 
bem, præmio auxilii propoſito, ad opem naufragis — — 4 
navemque et merces perieulo expoſitas pro re rata eonſervendas ac 
recuperandas evocant. Poſteaquam ata allatum eſt auxilium; 


| Prafefture Maratime, Præſes et Conſul et Senatores definiant 


quantum mercedis pro rei conditione, merciumque pretio, auxili- 
* navarcho, vel mercatere perſolvi oporieat, Jus Dan. 
ie e cily 


1 


cily under Frederick II. alſo deducted a portion of 
the merchandiſe ſaved, and any one who ſtole any 
part of it, was not only condemned to pay ſour times 
the value, but to fuffer death. (/ „ 
In the ſame, and even a greater ſpirit. of humani- 
ty, is the following law of Æthelred. Et quælibet 
Navis mercatoria, pacem habeat quæ intræ portum 
venĩat, licet fit inimica navis, fi fit tempeſtati jacta- 
ta. Et licet non fit jactata, & confugiat ad ali 
pacis curiam, & homines confugiant ad curiam illam; 
tune homines illi pacem habeant, & ea quæ ſecum 
| portant-(m) bo TO Bt ET 
The Engliſh, (the long continuance of whoſe bar. 
barous laws with reſpect to wrecks would mark them 
with infamy, had they not amply made up for it by 
the wiſdom and humanity of almoſt' all their other 
conſtitutions,) can however boaſt that foreign Mer. 
chants became early the objects of their protection 


and eneouragement, ſince by MadNA Cruarta;” 


- they are allowed to go, and to come, and to remain 
in England, by land and by water, for the purpoſes 
of trade, as it is expreſaly ſtated, per amiguas et 
te rectas conſuetudines. (n) It is the more likely that 
theſe were the Antique Conſuetudines, ſince in the 
reign before that in which Magna Charta was ena 
ed, the laws and cuſtoms of the Sea had been a fa- 
vourite object; and the laws' of Orzxon, which 


were actually compoſed under the direction of 


RIcHARD I. became not only much in requeſt; but 
formed the common uſages among the maritime States, 
when their veſſels paſſed through the Britiſh Seas. (0) 


(7) Conſtit. Sicul. L. 1. Tit. 28, 88. ap Lindenbrog. 
n) Leg. Ethel. ap Wilk. . | 

Mag. Char. Cap. 30. The venerable Bede, more than 

four — yeaty before this, had called London, Moultorum 

„ populorum Emporium“ * f 

6) See the record On the Diminion of the Sea, by Coke, 

4th Inſtit. 142. Leges et Statuta per ejus Anteceflores Angliæ re- 

| . ges, 
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Of theſe laws, there are ſeveral articles, which 
mark very curiouſly the barbarous manner in which 
a barbarous nation conduRs its ſtruggles into good or- 
der. The XXIIId and XXIVth « themare as fol 


loyal er ina” ad l 
If a Pilot undertakes the conduct of r 
bring ber to St. Malo, or any other Port, and fail of 
his duty therein; fo as the veſſel miſcarry by reaſon 
of his ignorance in what he undertook, and the mer- 
chants fuſtain damages thereby; he ſhall be obliged. 
to make full ſatisfaction for the ſame if be hath. 
wherewithal; and if not, loſe hs N 

And if the Maſter, or any one of his Mariners, 
or any one of the Merchants, ur o His HEAD; 
| not be bound to anſwer for it: but before 
they do it, they muſt be ſure he had not wherewith 
hi 2 : IR 
| The reader's own ideas of juriſprudence will point 
out to him, the manifeſt impropriety of allowing the. 
Maſter, or any of his Mariners to be at the ſame. 


| time the judge and accuſer in a caſe of ſuch import- 


ance; and to cut off a man's head in a moment, as 
it may be ſuppoſed, of paſſion and revenge. Such 
however was the la. as 
The XX Vth and XX VIth Articles are longer, and 
infinitely more juſt, . though fully as ſevere, The 
Lord of the Coaſt it ſeems, had a-right- to the third 
or fourth part of the ſhips that were loſt, and the Pi- 
lots, (in the language of the law) “ in order to in- 
< gratiate themſelves with their lords, and to gain 
to themſelves a part of the ſhip and lading, did 
like faithleſs and treacherous villains, ſometimes 


gez, dudum ordinata ad conſervandam pacem et juftitiam 1nT:n. 
OMNES GENTES, NATIONIS CUJUSCUNQUE, far mare lia 
tranſeuntes. Quæ quidem Leges et Statuta, per dominum Nich- 
erdum quondam regem Anglia in redditu ſuo a Terra Sacta cor- 
recte fuerunt interpretata, et in Inſula Oleren publicata et nomi- 

« even 


as © tyrrvines oH 


- . = 
* — DD» wo IIa - — — 
— —— . ͤͤ‚L[—— — er ns roam nes 


even willingly, and out of deſign to ruin ſhip and 
goods, guide and Bring her upon the rocks; and 
e then, feigning to aid, help, and [2 affſ the now dif. 
4 treffed mariners, were the firſt. in diſmembering 
and pulling the ſhip to pieces,“ &c. To remedy. 
this, the law declares that the Lord of that place; 
the Salvers: and all others'that-are concerned, ſhall. 

be accurſed and excommunicated, and puniſhed as 
and robbers; and the Pilot << ſhall be bang. | 


ed upon a z high gibbet, which ſaid gibbet ſhall 
aide and remain to ſucceeding ages, on that place, 


« ag a viſible caution to other gs: that mall alter 
« wards fail- thereby.” 
The fate of the Lord is ill more ſovere.. N He 


<t' 18 to be apprehended; his goods confiſcated and 


fold, and himſelf faſtened to a poſt or-ſtake in the 
“ midſt of his own Manſion Houſe, which being 
<« fired at the four corners, all ſhall be burned toge- 
. * ther; the walls thereof be demoliſhed; -the ſtones 
led down; and the place converted into a mar- 
obs et place. for i the a an ons hogs: 24 ſwine, to all 
- Tho XXI A Article daferiiee. moſt horrible cal. 
toms, and as horrible puniſnments to prevent them. 
It recites that when a veſſel was loſt by running on 
ſhore, and the mariners had landed; they often, in- 
ſtead of meeting with help, were attac by peo- 
<« ple more barbarous, cruel, and inhuman, than 
« mad dogs; who to gain their monies, apparel; 
< and other goods, did ſometimes - murder and de- 
<« ſtroy theſe poor diſtreſſed ſeamen. In this caſe, 
e the Lord of the country, is to execute Juſtice by 
« puniſhing them in their —.— and their eſtates; 
« and is commanded to plunge them in the ſea till 
<« they be half dead, 1nd then to have them drawn 
4 forth, out of the Sea, and ſtoned to death,” - + 
Such was the ſeverity which Inſtitution found it 


neceſſary to — to the ſavage violences _—_ 
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been ſo inimical to Commerce; and. though it was in” 
all probabiluy, not always infſicted, yet the la 
Oleron which authoriſed it, and which, as we have 
ſeen, were the governing euſtoms oi: the nations hat 
navigated the Britfh Seas, are ſaid to have heen tab 
en as a guide in forming the iaſtitutions of the ſa- 

Wiener 1 {7 
This laſt was for ſome time, partieulatly about the 
end of the twelfth century,” the moſt flouriſhing trad- 
ing city of the North; and is deſcribed by Olaus 
Magnus to have riſen do a great height of commer- 
cial conſequence, by the ſeeurity which it -affarded 
to all comers both by fea and land. He adds ares 
markable expreſſion, (nulli præcluſum munuicipium, 
by which it ſhould ſeem that every one was admitted 
to a participation of its privileges. Encouraged by 
this, all the greater nations. of Europe, thronged to 
it for the purpoſe of Trade, and even:thoſe who ap- 
proached near to their original ſimplicity, for ſo poſ: 
ſibly the learned Archbiſhop may mean by the Sin- 
gulæ gentes ſuos proprias vicos et platens tcolentet. (p) 
This gave ſo much influence to the inhabitants, that 
all thoſe who navigated the Bale, are "ſaid to have 
governed themſelves by the laws and priaciples of 
the Confulate at Wiſbuy ; and to have adopted from 
them a kind of Law-Merthant, which being regu- 
larly digeſted, decided differences by fea, much 


ſooner than arms could decide them by land. ( 


Into the detail of theſe laws, it does not fall with. 
in on ſubject to enter; we cannot however help re- 
OL. II. | | 


( Confluxete illue Gorhi, Suedi, Ruſſi ARevtheni, Dani, 
Pruſü. Angli, Scoti, Flandri, Galli, Finni, Valtgli, Saxones,. 
3 75 Ain gulægus gentes, ſuos proprios vices et plateas incolentes, 
alli precluſum munici pium. Irgredienteſque, terra et matiꝭ om- 
nia paceata invenerunt. Olaus Mag. L. 2. C. 24. n 
60 Ab hac etiam Inſula I in omnĩ navigantium con- 
troverſia, præſertim a Confulatu Viſbycenſi petitur et datur jus, 
1 et 
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marking on the care that was taken for the ſecurity 
of ſhips againſt the attempts of their crews by the 
following articles. 3X5 ,0 (4) 
- Whoeverdrew a {word upon the Maſter of a ve. 
ſel, or witfully falſified the compaſs, was condemn. 
ed to have his right hand nailed to the maſt. (r) 
Whoever behaved riotouſly was condemned to be 
keel-hauled. (? „„ 
Whoever was guilty of rebellion, was to be thrown 
overboard. (i) on. bs. ST: b. 
It was unlawful alſo to arreſt the Mafter, Pilot, or 
Mariners of a veſſel for debt, when about to ſet ſail; 
though the creditor might ſeize any thing belonging 
to his debtor which he could find in the veſſel; (i 
and this was a very ſmall part of the regularity intro 
duced by theſe laws, which became in a manner tbe 
laws of the world, fince they extended, ſays the 
hiſtorian, from the pillars of cee to the Non 
Seas; (v) and we have here therefore a full inſtance 
of Conventions entering into the compoſition, and 
forming part of the Law of Nations. W. 


et ſententia diſſinitiva, quid unicuique permittendum vel auſeren: 
dum erit. 125 hoc Mercatorum ac talde prudenter digel- 
tum, citius lites adimit in fluidis aquis, quam aliorum deciſio it 
terra arma. Ib. | 1 

(0) Ol. Mag. L. 10. c. 16. p. 448. N 

0) Nothing can be more minute chan Magnus's deſcription of 
this puniſhment, Qui vero tumultuarius aut injurioſus. fuerit, 
funiculo ligatus uno latere navigii ſubtus immerſus, ex altero ſub 
dorſo navigi retrahitur, atque fi propter abſorptam in gurgit? 
aquam opus fuerit, ſupinus repronitur, aut pronus, ne interest 
ſuffocatus—Id. Ib. (0) 1b. 

(u) Artie. 6. L. of Wiibuy Comp. Bo. of Sea, Laws. 176. 

(v) He et fimijjs pzneque, imoſgraviores, ex conſtituriogiou 
vetuſtiſfimz Urbis Viſbuycenſis, &c. repetentur. 

Tamen leges maritime et deciſiones omnium controverfiarum 
ſingularitur Jonge lateque uſque ad columnas Herculis, & ult- 
mum mare Scythicum ex ea petuntur & datæ obſervontur, &. 
Kc. Olaus Mag. L. 10. c. 16. They continue alſo according ' 
Anderſon to be obſerved to this day by the nations bordering on 
the Baltic. Hiſt. of Commerce, 1. 179. But 
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But one of the moſt remarkable public Deeds re: 


lating to Commerce, and in which the principles of 


Trade, and the rights of nations with reſpect to it, 


ſeem to have been beſt underſtood, is to be found in 


the famous letter of King Edward VI. tranſlated in- 


to Greek and other languages, which was borne by 


Sir Hugh Willoughby and Richard Chancellor, two 
celebrated navigators, in their attempt to diſcover 
Cathaye in 15 8 ſetting forth the diſpoſition 


to cultivate the love and friendſhip of his kind, im- 


planted by the Almighty in the heart of man, the 


conſequent gory of all, according to their power, 
to maintain and augment this deſire, and the conduct 


of his anceſtors in this reſpect which had ever been 


to ſhew good affection to thoſe who came to them 
« from farre countries,” the Letter proceeds in fotm, 
to ſay : | 3 


« And if it be right and equity to ſhew ſuch hu. | 


e manitie to all men, doubtlefſe the ſame aught 
* chiefly to be ſhewed to Marchants, who wani er- 
* ing about the world, ſearch both the land and the 


* ſea, to carry ſuch good and profitable things as 


* are found in their countries, to remote regions 
* and kingdomes, and again to bring from the ſame, 
* ſuch things as they find there commodious for their 
* own countries: Both as well that the pegple to 


* whom they goe, may not be deſtitute of ſuch . 
* commodities as their countries bring not forth to 


them, as that alſo they may be partakers of ſuch 
« things whereof they abound. For the God of 


“Heaven and Earth, greatly providing for man- 


* kinde, would not that all things ſhould be found 
ia one region, 10 the ende that one ſhould have need 
* of another ; that by this meages friendſhip might 
be eſtabliſned among all men, and every one ſeeke 
„to gratifie all. For the eſtabliſhing and further- 
* ance of which univerſal amitie, certa ne men of 
our realme, moved © hereunto by the ſaid defire, 
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« have inſtituted and taken x ay 2 voyage by 
ce ſex into farre countries, to the intent that between 
4 out people and them, a way may bee opened to 
e bring in and carry down tmerchandizes, defiring 
« us to further their enterprizes. Who, aſſenting 
< to their petition, have licenſed the right valiant 
e. and worthy SIX Huck Wittoversy, Knight, 
ce &c.. according to their deſire, to gos to countries, 
te to them heretofore unknown, as well to ſeeke fitch 
ce things as we lacke, as alfo to carty unto them from 
ce our regions, ſitchthings as they lacke. So that here. 
by not only commoditie may enſue both to them and 
ce us, but alſo an indiſſoluble and perpetual league and 
« friendſhip, &c. We therefore. deſire you Kings 
and Princes, and all other to whom there is any 
* power on Earth, to permit unto theſe our ſervants, 
<< free paſſage by your regions aud dominions + fot 
ce they ſhall not touch any thing of yours unwilling 
* unto you, —Confider you, that they alſo are men. 
<« If therefore they ſhall ſtand in neede of any thing, 
ce ve deſire you of all humanitie, and fot the nobi- 
ee litie which is in you, to aide and help them with 
“ ſuch things as they lacke.—Shewe yourſelves to- 
« wafrds them, as you would that we and our ſub- 
ce Jes ſhould ſhewe ourſelves towards your ſer- 
« vants, if at anie time they ſhall paſſe by our re- 
„ 8 | | | 
Such was the language of our anceſtors two cen- 
turies and a half ago, than which the moſt enlight- 
ened and virtuous ſtateſman of modern times, could 
not produce any thing more wiſe, more juſt, or more 
conſonant to the trueſt ideas of the rights of Com- 
merce. | 5 2 1 L 
The Commerce of the Hemiſb States which after- 
wards grew ſo famous, was early the object of regu- 
lation by Trade; and fo far back as 1203, it was 
agreed by Henry Duke of Lorraine, and Theodorick 


(*) Hachluyt. 3. 231, 232. 


Earl 
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Earl of Holland, that the merchants of each ſhould 
have liberty of ingreſs and egreſs in their reſpective 
dominions, by land and by water; the mode by 
which their differences ſhould he ſettled, was pre- 
ſeribed in form; and they were bound not to require 
ſecurities: for their debts, till they had applied for 
juſtice to the Courts of the Towns where they hap- 
pened to be, and were denied; in which caſe they 
were permitted to take ſecurities. () e 
It was probably in conſequeuce of the regularity 
introduced by ſuch Conveniions, that when the King 
of France had ordered the arreſt: of ſome Engliſh 
merchants. and their goods within his territories: in 
1242, the tranſaction is blamed by M. Fit as con- 
trary to old practice, and .derogatory to the antient 
dignity of the kingdom. Rex Francorum, Mer- 
<« catorum Anglia corpora, eum ſuis banis, per reg- 
* num negotiantium, ſecus quam dicuit capi feraliler 
© imperavit;"/edens inrmiter in hoc facto, amiguum 
it Gallia dignuatem.“ (y)) 

Ibis arreſt was upon the breaking out of a war; 
and nations had .proceeded far towards regularity, 
cotfidering the atrocuies which bad: fa long diſtiv- 
guiſhed-thery, when a conduct, wild in compariſon 
to what had been the practice but a Few years before, 


* 
© 


was talked of in ſuch terms. The antiguaiGalhe 


dignitas, ſuffered the ſame blot, fo late as the year 
1793, five centuries and a half afterwards; (z) and 
the cuſtom of Spain on the breaking out of war, has 
been almoſt conſtantly the ſame ; fo that in this re- 
ſpect, we cannot be ſaid to have advanced far be- 
yond our anceſtors, In 1528 we have a viſible proof 
of the improvement introduced by Conventions in- 
to the commercial inte couiſe of States, in ibe pro- 


(x) Recueil des Traitez. 1. 43. 

G) Mat. Par. 585. 
I) When the Convention of France ordered the bodies and 
good of rhe Engliſh Merchants once more feraliter capi. 


tection 
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tection which it was agreed to afford to one ang. 
ther's merchants upon the breaking out of war 
between Francis I. and the Emperor. It was afford. 
ed, according to the expreſs language of the Plenz. 
ry powers of the French Ambaſſadors, becauſe mi. | 
ny goods and merchandiſes belonging to the ſubjet ( 
ok both of them remained mutually in their Telpec. 
tive poſſeſſions, and therefore on account of th 
war, might be hoſtilely detained, to the great lo 
of the innocent owners; immeritorum paſfſeſſorum, ui. 
fe privatis eorum cammodis mutuo, ut par eft conſulatur. 
(a) In the next year we have another inſtance 9 
the protection of commerce, even during the height 
of hoftilities between twe countries; 'when HNA 
VIII. and the EupkROR, agreed upon a neutrali 
of the Netherlands,” on accoutit of the mutual {nl 
they had of the benefits which each of them derir. 
ed from Trade. (3) 77 
I Theſe are at leaſt ſome of the 5 the in- 
tereſting law befare us, which as far as I have been 
able to diſcover, were brought about by — 
© Conventions; and in conjunction with thoſe other 
_ cauſes which form the ſubject of the three laſt Chap. 
ters, they were the means of reducing the Weſter 
nation to a ſtate of comparative regularity, from the 
_ frightful deſolation occaſioned by bs Barbarians. 
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WB have in the laſt place to conſider, according 
to our plan, the remarkable claims concerning their 
rank and privileges, which the Weſtern nations were 

perpetually aſſerting; the principles which governed 
thoſe claims; and the conſequent regulations which 
were made by degrees, fo as to enter into theit 
Code of Law of Nations 
Poſſibly go part of law may to philoſaphers- ap- 

pear ſo frivolous as that of which we art now about 
to treat, which gravely endeayours to regulate what 
at beſt muſt be conſidered as mere vanities. The 
conſciouſneſs of worth, and the natural reſpect which 
is paid to power and merit, may be ſaid, and with 

great truth, to be ſufficient, rewards: of thenifelves 
alone, without involving ourſelves in ridiculous an 
mortifying conteſts, to force them into higher public 
notice, and mark them with a broader public ſtamp, 


than they would. naturally obtain if cleft to them- 


ſelves. - The opinions, however, of philoſophers, 
have always been long in acquiring ſuch weight with 


the world, as to be able to correct its prejudices, and 


of Ill other prejudices, thoſe which take hold of its 
pride and dignity. Accordingly, our anceſtors gave 
themſelves up, without even ſeeming toſeel the fol- 
ly of their conduct, to an immoderate and perpetual 


contelt for rank aud pre- eminence, as ·deſtruc- 
tive, as in general it was ridicu lou“! 


* 


Had they barcly: contended, the mention of the 
ſubject would not bere be made; but as they 2 
e tende 


* 
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tended with a ſhew and ſemblance of rights, and 
the graveſt names affected to reſt matters upon prin. 
ciples which have aQually, found a place in their 
Codes of Law; i is but a necefſary conſequence of 
our undertaking, to inveſtigate the ſubject in form, 
Uthe ſame manner as an enquirer into the hiſtory of 
Sur municipal laws, 5 might laugh at, or 
pity the ignorance which coula- gravely undertake to 
treat of Witchcraft, would be bound to review ſuch 
laws and notions concerning it, as are known to bave 
exiſted. We muſt ſmile, however,” to reflect that 
what, in the abſtract, is in reality ſo*trifling, and of 
ſuch little genuine impottauce to the true inteteſts a 
States, og be in fat one of the moſt 2 
points to determige. - The gręater ſeatures of Eu- 
rope, its ſuperb ſyſtems, the Aſſemblage of its 
Princes in Councits, and the whole train of its inte; 
reſts, may all of them be tolerably well made ou, 
by an attention to fas and to principles. But the 
9 ace which its different Soyereigns were ſuppoſed to 
old in the ſcale of D, and the rules which po- 
verned their claims to precedency, are ſg involved 
in obſcurity from the dearth” of cleat and decided 
caſes, aud ſo liable to derangement from perpetya 
contentions, that the balance of power, ot a nice 
caſe in morality, -is more eaſily to be underſtood and 
decided, than a conteſt hetWeen the Ambaf adors of 
two rival States, for the firſt place in the Drawing 
Room of à Sovereign. This is obvicufly owing 10 
the ſame cauſe which renders all other caſes of ibe 
Law of Nations difficult to ſettle; namely the want 
of a competent ſoveęreign tribunal; for upon the 
broad common of Europe, the univerſal ind 
dence of its various States, rendered the whole ſub- 
ſervient to caprice, or to chance, according as the 
temporary power, the temporary obſtinacy, or the 
temporary good humour of Kings and Councils 
might direct. Hence Jan Bynkerfhoek, in mention- 
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this fbjeQ, confeſſes himſelf Abſolutely unable 

— upon the point, and aſſettꝭ that the at- 

tempts of all LES rg matter have equally | 
filled. (e, 67/06 

When ſack an au hich ee the under- 


taking, it is not qur am lein 10 attempt it; but in 
purſuance of our plan, we fhall content outſfetves 
E. with ſtating what actually has been thought, 


when we ate ſo lucky as to meet it, what acts 


ally ba has been decided our anceſtors : 


pom — le queſtion of rank: it⸗Meuld lee, 
bility of doubt, that whetFnations are 


| ſtay — they muſt all originally be equal | 


in rigkts. And it a particular place er Uignity, 10 
the exclufion' of others, is ſuppoſed (as it naturally 
.muſt) to be a #7g47 ; no power on earth can be com- 
petent to ſay, quod this point, Which, among Iude- 
pendent Nations, are to be conſidered As fuperior, 

and which, as inferior; nor is it of any conſequence, 


that one poſſeſſes a more numerous population, a 


greater extent of territory, or its Soveteigt a bigh- 
er ſounding title than another. Upon this part of 
the ſubject v may make uſe of Vattel's eftration, 
where he obſerves, that-wheri the queſtion is con- 
cerning the rights of Man, it matters not whether he 


be full grown, or only a dwarf, ( As however the 


fact certainly is, that ſome Powers are more confide- 
rable than others in the great Society of the World, 
he confeſſes that the ſnialler ought to yield to the 
larger, not their equaliry of right, but When it can 
come into queſtion, (as for example at a general 
Council or Cans ne "Un" rer 5 1 
d equals. (9 Py. 


O el Jur. Pub. L. 3. e. * e 
d who compoſed a Jong oy called Diatriba de Jure 


ræcedentiæ. 


8 Vatel. Prelim, 6. 9 tz Bs 
A great 
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A great and proper deference for decency and or. 
der, no doubt drew this obſervation from Vaitel, but 
I confeſs I do not ſee the juſtneſs of its foundation, 
In the intercourſe of common and ſocial life it cer. 
tainly holds good, but wherever Rights, Indepen- 
dence, and Equelily, are expreſsly to be repreſented, 
andinſtituted forms are in confequence to be fulfilled, 
it becomes even a very high duty in the Inferior, to 
aſſert himſelf to the utmoſt point; it is the ninth 
part of a Hair“ for which every man of ſpirit would 
cavil. Thus, in Popular Aﬀemblies, or where the 
_Repreſentatives of a regt Nation are met together, 
[It would not only be far from indecent; but it would 
be even cawardice, and meanneſs, for the pooreſt 
member to wave his privileges as to equality of rank, 
. becauſe he met in the tranſaction of buſineſs, with 
ſome individual, more powerful ar wealthy, out if 
the Aſſembly, than himſelf. - But excluſive of this, 
and even upon the ſuppoſition that a State inferior in 
power and wealth, ought, by the law of Europe, to 
pied to one ſuperior in theſe points ;- it is always dit- 
- icult to make out that, /uperiority in ſufficient clear- 
_ neſs; and, from the want of a competent Judge, 
ſhould the, conteſt be. puſhed with any perſeverance, 
nothing ſhort of actual trial, in other words, of ac- 
tual war, can decide it. To ſay then that tbe infe- 
. riour, ought ta yield the priority of place. is to advance 
nothing certain with reſpect to the law and cuſtom ot 
precedency; or, what is worſe, it is to advance 
what is calculated to inſpire contending parties wit 
additional obſtinacy and hatre t. 
This aſſertion of Equality, however, by no means 
goes the length of a claim, to ſuperiority. In the 
preſent day, conteſts of this kind — for the moſt 
part been laid aſleep, either by a compoſition, be- 
gun long ago, which has brought on a mutual yield- 
ing; or, what is moſt uſual, by a comparative abo- 
lition of thoſe ceremonies where conteſts might ariſe. 


ing 
k that the ſmalleſt Savereignties, according to Byxker. 
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The time is not, however, long paſt, ſince the dif- 
ferent Courts of Europe plunged into the warmeſt al- 
tercations on this account, and have quarrelled like 


madmen, or pouted like children, not becauſe their 
Eguality was invaded, but Jecauſe their 


was not allowed. ' Theſe: conteſts were common to 


all States whatſoever, and ſo far were:they from be- 


peculiar to the moſt eminent for riches or power, 


k, ad rauin uſque voriferantur.et inſamtunt; and 
the ſmaller_the State, the greater the madneſs. (4) 


Certain it is that the pretedency was fo long confi- 


dered of conſequence by very grave men, that Bo- 
reel, an Ambaſſador of repqtation and a Dutchman 


in the laſt century, writing to the accompliſhed De 


_ VWiit concerning a conteſt between him and the Am- 
baſſador of. Sarioy, diſcovers much ſpleen againſt tbe 


hoy ard, whom be mentions, as a petty Prince 

e revenues do not amount: to above 1,200,000 
—— and propoſes that France ſliould be called 
upon to guaranty the rights and privileges of the Re- 
public, among which he thibks its rank. With reſpect 


to other nations is not the leaſt. (e) So alſo, in tbe 
inſtructions given to Lord Mancheſter, when he went 


Ambaſſador to Venios in 1699; and to France iu 1699, 
very particular injunQions are laid upon him, that 
he take care to be treated upon all public octa- 

** Hons, in the ſame” manner, as the Ambaſſador of 
France and Spain; (V) in conſequence of which, 

perhaps, it was, that when the Ambaſſador of For- 
tugal had choſen to advance] om M. 25 Tory" $rO0DM 


e uo minors eſt audorit IO nitaris, eo ga tr ien eſt. 

r. Pub. L. 2. c. 9. He quotes the ca 27 Ambaſſadors 

oy ta alin States, who cication on a bridge at Prague where 

1 one could paſs at a time, remained all day on the" Spot be- 
cauſe neither would give way to the other.. 

9 ) Lettres de De Witt. 2. 384. 

) Coles Mem. of Aff. of State, 286. 
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— his Lofdſhipzche. makes à public complaint of 


it both to the French Miniſter and his own: Court, 
talks with littleneſs of returning his! rudeneſs, and it 
: made the ſubject of four or frve letters, in which 
che Ambaſſador,” the Secretary of State, and. King 
Wiha himſelf; take part before id is ſettlec. 
It inconceivableiuto what importance theſe 
[rifles uſed ſometites to fwell;:lo'as to become of 
conſequence 10 the moſt materia{-intereſts: of: whole 
Kingdoms. Abaur che year «the long wars of 
Elizabeth, and King Philip ain; drawing to- 
walds A tonchwiom, 952 mevonibord des 
for the ſettlement of da peace at Bou lonme ; but wg 
each of the parties appeared in eameſt;\ yet from 
he moment of their arrival; "difficulties were — 
- coacerning the'precedens) „and thoſe difficulties were 
never got over. The A, who; à century and 
a half beſore this, had divided into a number 
of petty ſtatez, hattalmoſt conſtantly yielded: the 
point to the' Eagliſb. But the great aud almoſt fud- 
den power of their monarchy, ariſing from the for- 
tune of CHaRIIS V. had ed his ſon to ſtart pre. 
-reafigns' io the preogde of alb the Powers of Eu. 
rope. In purſuance of this, the Spariſn Ambaſſa 
Gow whiſted that ihe cdufereness ſhould: be held at 
their lodging; but they were told by-thecEngliſh, 
that the Queen might as well have ſent them ta treat 
in their very couatry, -which they kne y had been re. 
fuſed; and Sir Thomas Edmonds, whole reputation 
Wag bigh among the ſlateſmetr of that time, obſerves 
in a letter to Secretary Cecil, hat they were :refolved 4 
<< not to yeald, or to give away anie jotte of her 
* Majeſtie's honour.“ The FnghſS Privy Council 
affered equality, or to, get rid of the matter «by 
„ ſome way of indifferancy, without prioritie to 
< ejther;” but it was refuſed by the Spanitrds; and 
the high-ſpirited ELIZ ABA being thus prevoked, 
. e that ſhe would never do herſelf that 
1 | * wrovge 
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« wronge, as to yeald in that poynt any manner of 
« ſuperiority ; bing reſolved as ſoon to keep her 
ce ſword drawen for the maintenance bf her hoaour, 
c as for ber poſſeſſions.” The Spaniard continuing 
immoveable, ſhe defired ©'that they might rovadly 
ce be told her reſolution ; ſo that however the: ac- 
4 tion might ſtand or fall, re not go away 
<« with any note or opinion of having been more re- 
« ſolute on the matter than herſelf.” * Accordingly, 
g) the whole treaty went off upon it; nor was the 
peace finally ſettled till ſome years afterwards, un- 
der a more pacific ſucceſſoue rl. 
In the conduct of this diſpute, much enquiry, a2 
it may be ſuppoſed, was made into the matters and 
arguments fit to be adduced in ſupport of the digni- 
y of nations. They were the ſubjects of many of 
letters between the Ambaſſadors and the Privy 
Council of England; and Sir Robert Cotton, the ce- 
lebrated antiquary, was employed to draw up what 
he called A Briefe Abſtract of the Queſtion of 
Precedency between England and Spaine.” With 
the force of his reaſoning, as it related excluſively 
to the two nations, we are not here particularly oon 
cerned; but his arguments, as they related to 2 
European nations whatſoever, it may not be impro- 
per to ſtate. 1 _ 
He divides, then, the precedency of Kings into 
that of Place and Perſon. The firſt is made to de- 
pend upon two cireumſtances; upon antiquity, as a 
kingdom, (which is again ſubdivided into antiquity 
as a Criſtian Kingdom,) and upon eminency of the 
Throne Royal. - The {aft is alſo ſubdivided into the 
nobility of the blood of the reiguing family, and 
the antiquity of their government ? (A) thus: 


() Winwood's Memorials. t. 203. 204: 222. | 
% Cotton. M. S. preferred in the Harleian Manuſcripts. 


Precedeney 


| 
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7 | FS 2 3 Kisgdom, or 4 
n B% my Chriſtian King- 


3 eee. 
Preced, e 7 TEINS 066.5 
+ -S in ine 1 
reſpe&t of | Emineney of the Throne Royal; 


de | Nobility of Blood. 
I Perſon. 4 A 
e ns Antiquity of Government. 


1. Conceming the firſt point, namely, of Axrt- 
QuITY ; there is nothing in this which is not a ve 
general prejudice among all nations, the origin of il 
moſt every people who boaſt themſelves original, be- 
ng carried the power of record into tradi- 
tion and fable, and ending, for the moſt part, with 
the commencement of things, or with the Gods 
themſelves. Thus, not to go into antient Europe, 
the Scandinavians derived their origin from a celeſ- 
tial founder ia Op1n ; (i) the Germans from a God 
called Tuis rox, or the Son of the Earth; (whence 
the country was antiently called Twitſch, Deutſch, and 
Dentſchl/axd) ; (j) and the Engliſh from BxvTvus the 
Trojan, (I) and Bxzxnus the Gaul; (/) the firſt of 
which was aQually pleaded with great gravity by 
Epwarp I. when he claimed the ſovereignty 
Scotland, in a letter to Pope Boniface VIII. (m) 

And hence, nearly all writers on this ſubject have 
concurred in a maxim as true, Bonum quo anti- 
quius, eo melius;” (n) than which, perhaps, upon 
inveſtigation, none will be found to be ſo little ſup- 
ported by good ſenſe. | x 


(7 Edda ap. Nofth. Antiq. 
(i Pfeſſel. Dr. Pub. DAllem. 1. 2. ; 
(+) See the whole queſtion ſeriouſly debated in Milton's Hit. 
of Eng. B. 1. | 
(3) Hoxel on Preced. 23. 
() Du Mont. Corps. Diplom. 1. 322. 
(») Howel. 149. 
; W ith 
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With refpe& to the priority of converſion to Qriſ- 


tionity, almoſt all the writers concur in acknowledg- 


ing it as a very weighty reaſon for precedeney, (o) 
few or none having. ventured to call it in queſtion, 
except Sir George Mackenzie, who had the honour of 
Scotland to ſupport. ( 75 It is remarkable, however, 
that Grotius, though he acknowledges it in his Trea- 


tiſe, fell ſo far into theſe prejudices, as to deny it af- 


terwards, when, as an Ambaſſador, it militated 
againſt himſelf. - Being at Paris in 1637, on the part 
of Sweden; a conteſt for the firſt place in a eavalcade 
at the reception of the Dutch miniſter, arofe between 
him and the Earl of Leiceſter, Ambaſſador of Eng- 
land. The matter being firſt fought for with the 
ſword, in which the Engliſh had the advantage, was 


afterwards debated with the pen; and Lord Leiceſter . 


urging the priority of converſion in his nation, Gro- 
tius refuſed to allow the force of the reaſon ; alleging; 
in the very ſpirit of altercation, that if ſuch an argu- 
ment were allowed, it might prevent the converſion 
of Pagans and Mahometans to Chriſtianity. (g, To 
ſuch freights are, ſometimes, even the wiſeſt and 
moſt philoſophical minds reduced, and thus liable are 
they to be governed' by the very prejudices which 
they wiſh to deſpiſe. In the ceremonial, however, 
of the Pope's chapel at Rome, where all the Sove- 
reigns of Europe had their places aſſigned them with 
particular ſunctions, the point is firmly ſettled, and 
forms the chief and almoſt only guide in arranging 
the precedency. In all great aſſemblies alſo, which 
were held under eccleſiaſtical authority, in which 
the ſame Sovereigns aſſiſted, ſuch as ſynods and 


(e) Gothofred. De Jur. Præced. c. 3. n. 23. Grot. D. I. B. et 
P. 2, 5, 22. Howel, 9, 10, 11. 


(p) Mackenz. Laws and Cuſt. of Nat. as to Preced. 
(9) Vie de Grot. par Burigny. 1. 394, 5, 6. There h; there a 
detailed account of a conteſt for precedency, in which the argu- 
ments are as good as the ſubje will admit. 


2 councils, 


* 
' 


- councils, the ſame governing principles of © courſs 
prevailed. . Hence in the conteſt at Bologne, above. 
mentioned, it was pleaded by the Englith Ambaſſa. 
dots, that at the councils at Conſtance, Piſa, and &. 
enna, their place was next to the Emperor on the | 
hand; the Spaniard. not conteſting it till the council 
of Baſil in 14.31; (r) and that after a long diſpute be. 
| tween the Kings of England and Spain, inter Sacra 
de ſedendq it was determined by Pope Juzrys ll. 
faber in favour of England. ( 
With reſpect to the other divifion of Place name. 
93 Eminency of the Throng Royal, it is made to cor- 
iſt, by Cotton, in the abſoluteneſs of authoritie 
<« political, by which he means an abſolute inde: 
endence of all ſuperiority, as Lords Paramount ; on 
the abſoluteneſs of authoritie eccleſiaſtical, by which 
he means independence of the Set of Rome, even 
among Catholics; and on the Eminency of the Roy- 
al Diguity; by which be means, generally, any thing 
that adds to the ſplendour of Monarchs; ſuch as the 
titles they have borne; their feudal ſuperiority over 
other ſubordinate kingdoms; their being marked out, 
as it were, to derive the power from divine right, 
by receiving the Sacred Und ion, an bonour formerly 
only enjoyed by four, (/) and the ſuperior antiquity of 
that honour; to which, to the reputation of England, 
he adds, with much gravity, the cure of the King's 
Evil as a peculiar ſigu of the favour of Heaven. 
II. As to the firſt ſuhdiviſion of precedeney in re- 
ſpe& of Perſor, namely, the Nobility of Blood,” it 
is very ſtrenuonſly infiſted upon by other writers be. 
ſides Con; particularly Sir George Mack. ngie, and 
Howel, who enumerate the various exploits of a 
King's anceſtors as a reaſon for their taking rank of 


7) Cotton M. S. Queſt. of Preced. 
s) Winwood's Memoir. 1. 196. | 
(?) Germany, Frarce, England, and Spain. 


others 
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others leſs known. and remembered. (4) Hence the 
battles of Creſſy, PoiGters, and Agincourt, are plead- 
ed on behalf 2 the Kings of England; and at the 
famous Council of Trent, where there aroſe many 
conteſts for rank, and the nobility, of Princes came 
often into queſtion, it was pleaded by Bavaria againſt 
Venice, that it had antiently enjoyed the Electoral Dig 
nity; and by Savoy againſt Mantua, that its houſe. 
was infinitely more illuſtrious, aud had been honour- 
ed with the title of Highneſs. (7 ' 
As to the ſecond ſub-divifion of Perſon, namely, 
the antiquity of the government of the reigning E. 
mily, it has provoked much conteſt from the juriſts. 
Mackenzie having Scotland expreſsly in his view, 
reſts upon it almoſt entirely, in preference to all the 
reſt. No rank,“ ſays he, © can be acelaimed by 
a country, as ſuck, becauſe all countries were created - 
at the ſame time, and none can know which-was firſt 
inhabited ; neither can it be claimed by priority of 
converſion to Chriſtianity ; for - Chriſtianity rather 
diſcharges all care for precedency; nor by the deci- 
ſions of councils of churchmea, who always prefer 
red thoſe who were beſt able to do them ſervice. . It 
is the antiquity of the family alme, that can decide it. 
Even cuſtom, (conſuetude,) he goes on to ſtate, can- 
not change this part of the law, which was in order 
to ſecure the public peace and intereſt of mankind ; 
and it is not therefore to be overthrown by the parti- 
ality of churchmen, or the pride and power of other 
Competing and rival Princes: nor can ſuch preceden- 
cy, in the opinion of the antient 13 be waved, 
even by expreſs paction; fince, though it may ſeem 
t every man may renounce that which is under- 
ſtood in his own favour; yet he cannot renounce it 
when it is not principally introduced for his own ſake, 


(z) Howel on Preced. 38. 433. 8 
(v) Wiequefort. De L Ambaff. L. 1. S. 23. 
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but for the ſake of the common intereſt of mankind, 
by the Lats of Nature and Nations.” (wy 
Thus far the Scottiſh civilian, who with very bo- 
neſt partiality concludes, that the King of Great Bri. 
tain oy claim the precedency of all other Kings, 
inaſmuch as that he is properly King of Scotland. (x) 
On the other hand, it is cogently ſhewn by Grotivs 
and Vattel, that it is the weight and independence of 
the people themſelves, not the mere duration of the 
empire of the reigning Ty which determine 
what is due to their rank and place. The ſovereign- 
ty of the nation, ſay they, continues the ſame, what. 
ever alteration may be made in the form of that ſo- 
vereignty ; and all its duties are ſtill to be fulfilled” 
where they are owttg, although not only the Perſon 
of the Governor, but'the Government itſelf, is anni- 
hilated. Its rights are therefore alſo in force, and 
ought equally to be exadted. Hence when England 
altered its form of Government under Cromwell, the 
alteration made no difference in its tank among other 
ſtates; and that hardy uſurper, however low himſelf 
in point of dignity, demanded, and actually receiv- 
ed, the ſame honours which had heen paid to its 
„ l eee ee 
Upon the whole, however, Antiquity, generally 
ſpeaking, and without having reference to the family 
in preference to the nation, or to the nation in pre- 
ference to the family, ſeems the faireſt reaſon for 
rank; fairer even than riches and power: for theſe 
as has been obſerved, among independent ſtates, or 
perſons who are equal in rights, ought not to weigh 
any thing: whereas even where they are equal in 
rights, it ſeems but natural that he who was firſt re- 
ceived into an order, ſhould chuſe his place; a cir- 
cuñmſtance which is daily exhibited in common life, 


(%% Laws and Cuſt. of Nat. as to Preced: 5, 7 (ﬆ) Id. 3. 
(rot. D. J. B. et P. 2:9. 8. Vane, 4 3. 17,19. 
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where we obſerve that in all public bodies, the 
member who is firſt admitted, generally takes the 
lead as to place ; nor is there any thing more comp 
mon, where all other pretenſions are equal, than 
for ſeniority to determine it. And hence an old con- 
ſtitution of Theodofius and Valens, is mentioned with 
approbation by Crotus; (a) in which it is laid down, 
that amongſt thoſe who poſſeſs the ſame rank, he Who 
frſt came to be poſſeſſed. of it, ought to take the lead. 
And ſo much with reſpec to Antiquity, as confers 
ring a right to pre-eminence among the ſtates, of Eu- 
rope. Other arguments, however, have found their 
advocates, of which ſome may be thought to be of 
weight, though ſome are mere redundancies. ' Thus 
Vaſquez, a civilian of renown, and Ambaſſador from 
Spain to the Council of Trent, where a very ſolemn 
eoateſt aroſe between France and Spain, adduced: in 
ſupport of his maſter * the Antiquity of the Catho- 
« he Religion in his country; that the firſt Chriſtian 
“ church was built, and the firſt council celebrated 
there; that he was King of Jeruſalem, which by 
te its ſacredneſs ought to take rank of all others; that 
* he poſſeſſed ſubjects of great nobility and good-»-. 
* neſs; that he was ſuperior to others in riches ; that 
be had greater reputation, and poſſeſſed larger 
* means of beſtowing benefits upon the world, from 
e his extenſive commerce.” a) Tbe French, on 
the other hand, pleaded the nobleneſs of their kings 
dom, which poſſeſſed ſo pure an air; that the mor 
ment a ſlave ſet foot in it, he became free; the 
ſtrength of their government; their exploits in war; 
the abſo/nteneſs of their King, and the title of © Moſt 
Chriſtian,” which had been beſtowed upon him. 95 
To theſe have been added, for other Kings, th 


(z) P. J. B. et P. 3. 5 21. . 0 : * 
64 Wicquef. DeVAmbaff. ut ſup. Howel 1. 
400 De Callicres Man, de Negoc. 1. 31 f. Hohe. og. Wioquef 
up. . ls W/V Te | 4 T 
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number and goodneſs of cities; the ſoundneſs' of 
laws; the ſucceſſion of egal Sovereigns, as contra. 
diſtinguiſhed from #yrants Ne) the grandeur and hoſ. 
pitality of courts. (4) In a comeſt between Den- 
mark and Sweden, at the Couneil of B, the Arch: 
biſhop of Up// claimed precedency for his maſter, 
before all the Sovereigns of Europe, as ſueceſſor of 
the Gothie Kings, ho had exacted tributes from the 
Emperors and Kings of France; (e) while; in oppo- 
ition to this, Denmark demanded pre- eminence, be- 
cauſe it formed one of the e * 
And thus, we may obſerve; that every fate, while 
contending for this high and delicate point, has 
brought forward every ſort of argument, however 
weighty, or however trivial, which could apply er- 
clufvely to itſelf; nor, had we nothing more to 
guide us, could we poſſibly ſay what it was that de- 
termined it. Even as it is, we can artive at little 
certainty; and we muſt content ourſelves, therefore, 
with the little that ſeems to have been confeſſed, and 
the few eaſes of priority that have actually been de- 
—— . ͤ or Rac, 
Amongſt theſe, the firſt that ſtrikes us, is chat uni. 
form and unconteſted pre- eminence which was al. 
lowed to the Sovereign Pontiff of Rome; whoſe 
ſpiritual power, by giving bim the title of The Fa 
THER OF: CyHRISTENDOM, naturally threw around 
him a ſuperior awfulneſs and majeſty, and procured 
him, without oppoſition, a veneration which none 


(e) Mackenzie. 6. „ TT Fs 0957 fe 
(4) Howel. 35. 46. 74. 85... It is curious to remark how fat 
a man may be carried in ſupport of a favourite point., This laſt 
author, amidfi various matter which may appear of _— 
adduces, for Great Britain, che quantity of ſnow /** which, U | 
a gentle white rug, doth cover the ploughed fields;” the im · 
mnſe plenty of beef, mutton, and veal, - which was furniſhed jor 
the royal tables, and the rircumfiance that the Yeomen live like 
Ventlemen; the, Gentlemen like Noblemen; the Noblemen like 
Princes, and the Lord Maor and Sheriffs like Kings.“ P. 46, 47. 

e Vie de Grot. par. Burign. 1. 387. 
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other could preten We have in a former chapter 


(f) entered ſomewhat at length into that remarkable 
t of - the» conſtitution of Europe, by which the 
Dn was conſidered as the Director of all Chriſtian 
Sovereigus; and from what was then ſaid, it would 
appear, that a Power which was inveſted with ſueh 
ſtupendous and real authority and influence; would 
claim, and receive, as a mere natural conſequence, 
the very firſt rank in all circumſtances where a com- 
pariſon of rank could ariſe. Accordingly, his pre- 
eminence, before the divifian of the Church, by cho 
Reformation, was ſo far from being conteſted, that 
the greateſt Princes ſubmitted to the performance 
of offices even menial about his. perſon, and to the 


well known humiliation of kiſſing bis foot; Which. 


for the ſake of him whom he was ſuppaſed to repre- 
ſent, they chearfully allowed. Thus, in the cere- 
monial of Rome, the Ambaſſadors of the various 
Sovereigns had their places and duties regularly 


marked out; ſuch as the bearing of his train, or of 


his hood, and the delivery of his Chalice. The ca- 
non law affirms, that ſo early as the time of Cox- 
STANTINE the Great, the Emperors held the bridle 
of his horſe in the proceſſion, which was. allowed 
ever after, with very few exceptions, and his place 
at the chapel was decided to be no higher than his 

Conſiſtent alſo with the principle which ineulcat- 
ed cheſe humiliations, the embaſſies to Rome were 
always conſidered more as a mark of ſubmiſſion to 
that court, than as a matter of buſineſs. They 
were generally conducted with the greateſt ſplen- 
dour, and canferred upon noblemen of the higheſt 
quality, whoſe titles of Ambaſſadors of obedtence 
emphatically marked their deſigbation. Such em- 
baſſies were expected from all the ſtates of Europe, 


J Chap. XIII. | (s) Machens 29. 
\ and 


* 1 * 
OY 2 * =] 
, e%% FE — — 9 
= 
- 


and were almoſt univerſally ſent þ-and ſo 
was the doctrine.mculcated, that when the ——_ 
ries in the Eaſt had converted ſome nations of Japan 
to CHRISsTIA HTV, they exhibited a deciſtre 
of it in three\enzbaſies'of obedience. which were ſent 
their Kings to Rome in 1575, by which the Fon. 
was addreſſed as . — who holds the 
2 — of the King eaven Earth.“ 
From all this necefarily. — the pokes 
Ambaſladors wherever. or ame i, took. rank 
of the Ambaſſadors of all Sovereigns. They 
went under the appellation of — Which waz 
articular to themſelves; and in conformĩty with the 
— ſubjett of their million, they have ſome. 
times been called Angels of Peace. (1) 

But the influence of the Church, with 'yelpeR io 
precedency, did not ſtop here, That ſanctity which 
the ſpiritual character was fuppoſed to confer, ex. 
tended itſelf to all who were inveſted with it; pe 
Churchmen, with a deference in the Laity, which is 
ſtrictly proper, were allowed to precede on all oc- 
caſions. In the higher ranks, however, this aroſe 
_ oa — — is almoſt inconceivable,- and can 
only be principles peculiar to the ee · 
cle 2 — Europe. As the Po px was al 
lowed without conteſt to be the head of the Chriſtin 
world, it was preſumed by the zealous ſupporters of 
his authority, that the Cardinals, -who were neateſt 
to him in dignity, and whoſe authority could only 
emanate from his own, enjoyed a rank and place in 
the eſtimation of men to which even ſome Sovereign 
could not aſpire. They therefore often claimed, 
and ſometimes actually o ained the precedency of 
Rings themſelves. - Thus by the ordinance of Sz7us 
V. it was ſertled in the ceremonial of Rome," that 


rm Voltaire Eſpr. des. Nat. 5. 20 
v9 As at Trent, i m 1544. Fr. bel L. 2. 
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if Kings and Cardinals met together at table, or 
other ſolemaities, the firſt place ſhould be ene 


by the firſt Cardinal Biſhop, the ſecond by a King, 
the third by a Cardinal, and fo on alternately. (% 


A diſtinction, however, ſeems to have been made 


by ſome ſtateſmen between Kings that were betedi- 


tary and thoſe who were only e/edzve ; the pre-emi- 


rence of Cardinals being enjoyed, as it ſhould ſeem 
according to them, only with reſpect to the latter. 
Thus, when Lord Nottingham, in his ſplendid em- 
baſſy to Spain 1604, ſolicited to dine with the King, 
he was given to underſtand, by the Miniſter, Oliua- 
rex, and the Conſtable oſ Caſtile, that it was direQ- 
ly agaiaſt the ceremonial ; and that the Pope's Nug- 
cio himſelf, * who . his degree a Gordinal, was 
10 take place of ſome Kings that were eletted, and not 
hereditary, had never been admitted to that honour 
(H. In compliance with theſe pre ices, many in- 
fetiour Sovereigus, ſuch as the Duke of Saxe Wei- 
mat (/) have yielded in rank to them; and Para 
II. himſelf, when Prince of Spain, though ſon to 
3 was contented to be treated as an equal. 
n | TEE ante p 
, The ſecond great point which ſeemed to be. ſet- 
tled in the ceremonial of Europe, was the preceden- 
cy of the Kino or Gzxmany, EMPEROR OF 'THE 
RowaANs, or, as he is often inaccurately called, the 
EursROR Of GERMANY: BESR 5 
There were of old, __ warm conteſts in the 
Courts and Chanceries of Princes, concerning the 
relations which the titles of King and Emperor have 
to each other; the Monarchs who were honoured 
with the latter, concluding that it was far ſuperior to 
the former,” This diſtinction aroſe from the pre- 
Mackenz. 30. :000., 2. 70, 
9 Mem. 40 les Ambaſſad. 80. 0 mann | 
n) Wiequef. p- 265. a | 


* al eminence 


— 


eminence claimed by the Emperors of the Eaſt and 
Meſt, who ſhared the old Roman dominions over 
the various tribes of Gothic Kings or leaders, who 
by degrees deſtroyed them. Aceuſtomed to the moſt 
ſplendid enfigns of dignity, and, for a great length 
of time, to a ſuperiority immenſe and unconteſted 
over any ſingle King that came within the ſphere 
of their intercourſe ; even enjoying, beſides, the 
tribute and homage of almoſt all who ſurrounded 
them, they ſaw their precedency confeſſed and fub. 
mitted aa the reſt of the world. As, therefore, 
the other nations broke in upon them” by degrees, 
and it was by intervals that they parted with the pro. 
vinces.which compoſed their dominion, it was not 
-unreaſonable for them to continue to affect the anti. 
ent pre- eminence, of which they had fo long been 
legally poſſeſſed; and as the Scandinavian Chief 
7 'who eſtabliſned themſelves one after another u 
their territories were known by the title of Nip, 
they pretended to preſerve a difference between that 
| and their own deſignation of Emperor. © 
In reality, however, as has been learnedly ſhewt 
by Selden, the difference there was between them, 
Was, if any thing, in favour of the Kings, the word 
Emperor fignifying no more than the leader of an ar- 
my, with which, modeſt as it comparatively was, 
the antient Roman deſpots were obliged to content 
themſe]ves, from the hatred which they knew to be 
borne by the people to the word King, At the fame 
time it may be right in this place to enquire a little 
iato the real toe of this latter denominati- 
on, as it may be of conſequence in the elucidation 
of ſeveral of the cuſtoms of Europe which we are 
about to enumerate, and which, from ſeeming diff. 
any: were ofien attended with much copfuſiop and 
pute. 5 
The word King, then, in the abſtract, can be 
eonſidered merely as a general denomination or title, 
— a Bhs eonveying 


have been met with in voyages of diſcovery, are 
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conveying the idea of command and pre-emmenee 
over others, but which may admit of various grada- 
tions, and be inveſted with very different preroga- 
tives. The Heads of numberleſs petty nations have 
often been called by this denomination, and I think 
inaccurately ſo, unleſs we admit of this diviſion. 
Thus, the Chiefs of different tribes of men, that 


often and looſely called King. The Chiefs of ang- 
ent Gaul, Germany, and Britain, are ſo called by 
Cæſar, who in the ſingle province of Kent enumerates 
four perſons dignified by the title of Reges. (n) The 
leaders of various Celtic and Scandinavian hordes, 
who ſettled themſelves in'Scotland; Ireland, and the 
Iſles, preſerved for a loog time this ſplendid-appel- 
lation, which, with reſpect to the Ifle of Man, ex- 
iſted even in our own' memory. (o) In ſome coun- 
tries it has alſo been given even ta the Sons of the 
King, as a mere augmentation of their dignity, without 
carrying along with it any of that authority with 
which in general it is inveſted; © as was the caſe in | 
the antient Conſtantinopolitan Court, and, during 
very eatly times, in Spain; (ↄ) and it may be far #70 
to contine to this day in the Empire, where the ap- 
parent ſucceſſor: is called King of the Romans. 

But without troubling ourſelves with enquiring 
into the nature of the ſovereignty of all who have 
borne the title, we may, for the moſt part, follow 
the general ſenſe of the diviſion which'Lord Coke 
has made of it, into Kings independent and para- 
mount, and thoſe, who are ſubordinate to them. 
* The regal Eſtate and Digrity of a King,” ſays 


(2) De Bell. Gall. 5. 22. | 27 90 . 

(%) In antient Britain theſe inſeriour Kings were in ſuch pley - 
ty, that the Paramount E DGA obliged dt of them to row 
him in his barge upon the river Dee. Chron, Bromp. apud 
Twyſden, 864. | | 

{p) Selden. Titles of Hon, Ch. 4, 


chat 
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that learned writer, are of two manners: the one 
is Imperial, or Supreme; who owes no mean 
* ſeigniorie, or attendancie of corporale or bodily 
« fervice, or allegiance, to any other wordly Prince 
* or Potentate, and from whoſe ſentence there is no 
„ appeal. There is alſo a King, and he a Homager 
* or Feudatory to the Eſtate and Majeſty of another 
<«. King, as to his ſuperiour Lord. The King, which 
js fupreme and imperial, 7s equivalent' within his 
* land to the power and euihirity that Cefer can chal. 
« lenge within his own dominions; and fuch a King 
challengetb, of right, to ſet upon his head a crown 
< Imperial, with a diademe elevated on high, to 
e fignify the perfection of greatneſs of their eſtate : 
but to the other Kings, brmagers, a Crown not 
te elevated is due.“ (9) 7 of 
This diviſion of Kings, into Homagers, and 
ramuwuunt, was however not well underſtood in Europe 
ig very antient times, and the conſuſion which was 
made of the two dignities, will ſerve to explain the 
reaſon for the aſſertion of ſeveral abfurd and ridicu- 
lous pretenſious, in the old Emperors of the Eaſt and 
Wet. Many Chiefs of nations, having been eonſeſſed- 
ly tributaries, or homagers, as we may call them, to the 
antient and integral Roman Empire, its Supreme 
Monarch who was called Imperator, coneeived that 
there was a wide difference between their appellati- 
ons and his on; and although a diviſion was made 
of the Eaſtern and Weſięern Empires, yet the Sceptres 
of both being ſtill eonſidered as R:man Sceptres, and 
as fuck pre-eminent over others; the Sovereigns 
who ſwayed them continued to preſerve the diſtincti. 
oa. Nor was it of any conſequence that the Deſpot 
of the Eaſt changed his appellation of Emperor fot 
that of A;Jex-alug and R. Ates, for as they were equi. 
valent 1a the lauguage of the country to the old one 


Y Fourth Iaſtit. 343. Ih. 
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of Imperator, the ſame diſtance was ſu 


ppoſed to be 
preſerved between him and the ſurrounding, Rings. 
This pre-eminence, however, was warmly. con- 
teſted by the ſtardy conquerors. of the Princes who 


affected thus to degrade them; and being no longer 


Kings Homagers, many of them aſſumed the ſame 
ſtyle with the 3 both of the Haſt and of the 
; calling themſelves by the titles of King, Impe 
rator, or Bafileus, as their fancy directed. Thus the 
Saxon EDcax was ſtyled frequently in his charters, 
« Albionis et Anglorum, Bahleus,” and in one to 
Oſwald, Biſhop of Worceſter, he is called An- 
« glorum Baſileus, omniumque Regum Iuſularum, 
% Qceanique Britanniam Cireumjacentis, &c. Domi 
« nus et Imperator. (r) So alſo WII Ryrvs, 
when he had quarrelled with Anſelm, Archbiſhop 
of Canterbury, wh? appealed io the Pope, finding that 
the Emperor Hszwry V. claimed to nominate anotber 
Pope in virtue of his Imperial power, aſſerted immedi» 
ately that no Archbiſhop or Biſhop of bis kingdom 
could be ſubject to the Pope, the King having . the 
fame prwer within his kingdom as the or poſſeſſed 
within the Empire. (s) The idea is — in the 
time of HENRY VIII. it being declared by a Statute 
of one of bis Parliaments, that. by divers and 
* ſundry old authentic hiſtories and chronicles, it is 
* maniteſtly declared and expreſſed, that this realm 
* of England is an Empire, and ſo hath been accept- 
ed in the world, governed by one ſupreme head 
„and King, having the dignity and royal eſtate of 
the Imperial Crown of the ſame.” (t) A fimilar 
ſenſe is evinced by the words of the Act of an Iriſh 
Parliament of the ſame King, in which the Kings 


r) Selden. Tit. of Hon. Part 1. ch. 5. 
) Mat. Par. 19. | 


laß Hen. VIII. c. 12. Ser Lord Coke's reaſoning upon it, 
ach, 0 342. 7 


of 
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of England are called, © Kings and Emperors of the 
realm of England, and of the land of Ireland,” 
(u) and by other Statutes oſ Elizabeth and of James. 
(w/). All this ſhews that the Eagliſn have had as 
high an idea of the power, ſtate and dignity of their 
'crown,' as that of any contemporary Monarch, under 
whatſoever appellation denominated; nor will it be 
incurious or irrelevant to remark, that even the Pro. 
tector Cromtvell, in 1654, was reported on the Con- 
tinent to have been declared, Oliver, the firſt 
< EMPEROR of Great Britain, and the Iſles thereun . 
sto belonging, always Czfar,” &c. (Y) 
The French had a like idea of the diguity of their 
Crown ; and when; upon their great conteſt: with 
Spain for Precedency at Trent, in the fixteenth cen- 
tury, the Spaniſh party hinted that thęir Maſter was 
upon the point of obtaining from the Pope, the title 
of 'EmPpzROR'of the Ix DIES; the French Ambaſſa-. 
dor Lan ſac anſwered, that that title would make na 
alteration in the ſtate of the affair, nor oblige :* the 
EM EROR of France”? to yield to them one mo- 
ment the - fooner: { 9) In various old charters the 
King of Spain alſo is ſtyled Diſponente Deo, Heſ- 
c peris Imperator, and Dei nutu Hiſpaniæ Impe- 
e rator, una cum eonjuge Imperatrice.“ Alphonſo 
IX. of Caſtile, defining what Kings are, aſſeris that 
they are placed over their people to govern them in 
their kingdom, Bien aſſi comme el Emperador en 
ſuo Imperio; and hence the city of Talea, being 
the chief city, is termed . Cabeca del Imperio del 
Eſpana,“ and aſſumes in conſequence, for its arms, 
the image of an Emperor in his Imperial habit. 2 
The ſame dignity is alſo claimed and enjoyed withs 


(1) Selden ut ſup. 

(w) 1. Eliz. c. 1. t. Jac. e. 1. 

(x) Thurloe's State Pa p. 2. 614. nnen 
(y) Wicquefort. L. 1. S. 24. (z) Seen ut Sup, 


on 


N 
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dut any pre-eminence or authority over other Kings 
by the Taar, or Czar of the Rullias, which ſignifies 
nothing more than Great Due, (a) but the affinity 
of which to Cæſar, has induced many to believe 
that it is exactly the ſame dignity with that aſſumed 

by the Roman Emperors. ene 
Upon the whole then, it will. follow that there is 

no pre· eminence naturally and intrinfically attached 
to the name of Emperor, over that of King; and 


that if the Sovereign of Germany enjoyed, or enjoys 
the Pretedency of other Monarchs, it is not in virtue 
of his being an Emperor, (a title which any indepen- 


dent Sovereign might, or may aſſume, ) but in conſe- 

uence of ſome other accident of his Croẽ n. 
; This accident, (if J may fo call it) was his ſucceſ- 
ſion to the Roman Sceptre, as ſwayed by the Weſtern 
Emperors, which every body knows took place un- 
der Charlemagne, who 1a the year 800, Inſperato 
« in Æde ſacra a Leon pontifice et civibus Romanis 
© feſtiva acclamatione ſalutatus eſt, Roa N ORUN 
© TMPERATOR AUGUSTUS.” (6) TRE Tet 


Upon this. celebrated tranſaction there - aroſe 
among the European nations, two very important 
queſtions, Ir 

I. Whether the old Weſtenm Roman Empire 
really revived in the perſon of Charlemagne? 

II. If it did, what rights were renovated with the 
Imperial Title? To which we in modern times may 


add a third; namely, What affinity there was be- 


tween the kingdom of Germany and the Roman Em- 
pire, ſo as that the Monarchs of the one are ipſo fac- 
to Sovereigns of the o tber? | 

Conceraing the firſt of theſe queſtions, it ſeems 
to have been ſettled on all fides, that the tranſaction 


* 


(:) Lord Carlifle's Embaſſy to Ruſſia, * r 

(5) Conringius De Imp. Rom. Germ. S. 17. alſo Baron. 
Annal. Sigonius de Regn. Ital. ad ann. 800, Struvius Corp. Hiſt. 
Germ. Per. 4. Sec 1. 1. 33, 34. 9 | 
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at Rome in the year 800, was a legal renovation of 


that magnificent Empire which had for fo many ages 


erned the European world ; and throughout the 
biftories, we accordingly find the conqueror of Lom. 


bardy, and deliverer of Rome, mentioned as the 


ſueceſſor of the Weſtern Cæſars. This ſucceſſion is 
ounded upon the following reaſoning ; That 
—— all the revolutions which the Empire un- 


derwent, and however abſorbed its various provinces | 


might have been by various other nations, ſtill the 


Roman People continued the ſame, and a part of 
them having recovered their —_— by the march of 
CHARLEMAGNE acroſs the Alps, they could proceed 
to the legal exerciſe of all their old rights: That 
among theſe rights, that of electing the Emyzxor 
was confeſſed, and therefore although the fortune of 
different conquerors might for a time have prevent- 


ed them from exerciſing it, yet when the reſtraint 


under which they had laboured was taken off, they 
returned to it by a kind of Poſtliminium: That the 
firſt uſe they made of it was to inveſt their Deliver- 


er with the Imperial Power, who thus, by an Ele&nn 


of Roman Citizens, became the Sovereign of all that 
was left of the Empire, and together with the Sove- 
reignty aſſumed the Imperial Title. (c) 

With reſpeR to the ſecond queſtion, namely, what 
rights were renovated with the renovation of the 
Imperial Title, there was formerly much more 
difficulty than in determining the firſt. The old Em- 
pire had been completely diſmembered, and ſo ſtrong 
a preſcription could be pleaded againſt any claim 


(e Great part of the reaſoning is in Grotius, 2. 9. 11. Pleſſel, 
Dr. Pub. D Allem. 1. 37. contents himſelf with ſaying, that the 
old Weſtern Empire revived. . Putter, 1, 6. with a diſcuſſion 


ol the rights actually aſſumed by Charlemagne, not the right of 


the people to confer. them. The reaſoning is liable to a variety 
of obſeryations, but as the queſtion is only concerning what was 
actually allowed by the world, it is needleſs to enter upon them, 


that 
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hat might be ſet up concerning the antient provinces. = 
4 4 3 from it, that the advantages whick 

CHARLEMAGNE acquired, could only be faid to e- 
tend to the Imperial title, and thoſe fragments in Ita- 
ly which at that time might be thought to compoſe. 
the Roman State, and which latter be had before 
been thought to ha ve obtained in quality of Patrician. 
of Rome. (d) Neverthelels, as it remarkably hap-- 
pened that this conqueror was perſonally in poſſeſſion 

of a great proportion of the antient Empire, {the . 
fruits either of hls ſword, or of peaceable ſucceſſion) 
and the antient dominions came thus ad ventitiouſly 
to be governed by him who bore the antient title; 
2jumble was made by many of the Civilians in after 

times concerning theſe two points, and it was incul- 
cated, that not only the Imperial Title, but the Im- 
perial power and prerogatives over ail the old Ring- 

dums which had r lie Empire, had revived in 

Charlemagne and his ſucceſſors. Hence, Sizontrs 

in his account of the eledtion of CHARIIM AC 

aſſerts, that that Monarch © officio fuo convenine 
t eſt arbitratus, ut Italiam, atque voiverſam Chiiſ- 
e tianam Rempublicam ordinaret.“ (e) Hence alſo, 
when the OTHos, in the tenth and eleventh centu- 


&- ries, had poſſeſſed themſelves of this great dignity, - 
they imagined they could exerciſe a certain Sove- 
at reigaty over foreign Kings, as well as over the 
he Priaces of Germany; and the idea was ſpread abroad, 
re that as the whole of Chriftkendom, confidered as an 
m. eccleſiaſtical ſociety, had one viſible /p1r/tual head; 
vg which was the Biſhop of Rome; ſo alſo, in con- 
un formity with antient prerogatives, they ought to obey 
3 one temporal head, which was the Roman Emperor. 
* (f). Foreign kingdoms were therefore called upon 
ah (2) Quare etiam Seriptores adſerere non dubitant, Carclum, 


jety Romam, ant uam {mperator ſieret, ſuis ſerftris addidiſſe Struws 
Was Corp. 4. 1. 20 | - oy 
* tt _—_— De Reg: Ital. L. 4. | 

) Putter. 2. 3. Martens Precis du D. des Cens. Z. 25, 


to 
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to acknowledge a degree of ſupremacy in the Ger. 
manic Emperor, which was actually complied with 
by Denmark, Poland, and Hungary; (g) and which 
alſo, as the Emperors have boaſted, was allowed by 
Spain, France, and England. () Certain it is that 


the Emperor S1G18MUND, while in France, fat in the 


royal feat in a full parliament there, and exerciſed 


an act of Sovereignty in knighting the Seneſchal of 
Beaucarre ; and HENRY II. of England, writing to 


FREDERICK. BARBAROsSs , has theſe moſt remark. 


able expreſſions. Regnum noſtrum, et quicquid 
«« abique noſtræ ſubjicitur dition, vobis exponimus, 
<< veſtre committimus poteſtati, u/ ad veſtrum nutum, 
omnia diſponantur ; et in omuibus veſtri ſtat. volnn- 
« tas Imperii. Sit igitur inter nos et populos noſ- 
<« tros, dilectionis et pacis, unitas indiviſa, commer- 
« cia tuta: ita tamen at vobis qui dignitate preminetis, 
« impergudi cedat auctoritas, nobis nam deerit voluntas 
« abjequendi:” (i) RicaarD I. allo is ſaid by Hove- 
den to have.depoſed himſelf from his kingdom of 
England, et tradidit illud Imperatori (Hen. VI.) 
ſicut Univerſorum Domino. Seiden, reaſoning upon 
this ineident, obſerves that this was done under du- 
'reſs, and that the right was relegſed by the Emperor 
before his death. (7) But although this is a fair plea 
with reſpe& to Richard's Sovereignty over England, 
there was no occaſion, while delivering up his king- 
dom, to add even under dureſs, Sicut Univerſorum 
Domino, unleſs ſuch had been the Emperor's preten- 
ſions in thoſe times. 8 i | 


(s) Putter, Ib. PleſTel, however, ſays, this was in right of 
conqueſt with Reſpect to Hungary. Dr. Pub. D'Allem. 1. 212+ 
2 ” 


16. 

(% Putter ut ſup. : | 5 
(:) Lyuelt. Hen. II. Append. No. 5. Selden, with more in- 
difference than is uſual with him, endeavours to get rid of this, 
by ſaying it is a mere letter of compliment, Tit. of Hon. ch. 2+ 
(7) 1d. Ib. 


| Another, 
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Another, and a ſtronger proof of 'theſe pretenſi« 
ons, may be drawn from the Emperor's power of 
creating Notaries, (at that time a kind of Map iſtrate | 
acknowledged by the old civil law,) in kingdoms 
which were otherwiſe perſectly independent of his 
1 — and the exiſtence of this privilege, may 


ſhewn from the very ' endeavour to get rid. of it. | ; 


Selden infers much from the-circumftance that in the 
elder times, Public Notaries. who enjoyed their au- 
thority either from the Pope or Emperor, were got 
at all, ot were rareiy admitted in any uſe in th kings 
dom. Lord Ce goes fartber, in ſaying: that theß 
claimed de jure to exerciſe their offices here in Eng= 
land; but becauſe it was againſt the diguity of a ſu- 
preme King, they were prohibited by the King's 
writ. But other kingdoms were forced to make ex- 
preſs laws in order to aſſert the ſupremacy of their 
Monarchs in this particular, which in Svatland was 
done ſo late as the time of Jamzs III. by an Act f 
Parliament which ſeems fairly to acknowledge the 
exiſtence of the prerogative. It enaRs, © That our 
“ Soverain Lord has full juriſdiction and free Em- 
„ pire within this Realm; that bis Hieneſſe may 
make Notaries and Tabelhones, qua his inſtru- 
ments ſall ha ve full faith in all cauſes and contracts 
« withia the Realm; and in time to come, that na 
* Notary maid, or to be maid, by the E 's 
* autoritie, have faith in contract civil within the 
Realm, leſſe then he be examined by the Ordinur, and 
* apprieved by the King's Hieneſſe.” (>) e 
It is wonderful how high theſe ideas of the Impe- 
nal prerogatives in Europe were for a long time car- 
ried; Julius Firmicus, an old author, %) affirms 
with reſpe& to them, that © Totius orbis Terrarum 
* ſpatium, Imperatoris ſabjacet poteſtatibus. Some 
of the coins of the old Emperors have borne the in- 


(k) s Jac. 3. e. 3. ap Seld Ib. (7) Ap. Seld. Ib. 
. R ipti 


ſeriptien, Victor Omnium, Gentium; and a grave edn- 


ſutation of this entered upon by Selden, and by Duck, 
to prove their little claim to this ſplendid title. (n) 
Certain it is that Bartolus, a very learned Civilian, 
who has been called, Magnum Juriſconſultorum lu- 

(s) aſſerted that this great Potentate was Lord of 
the wotld ; (o) a poſition which, it ſhould ſeem, was 
footiſhly founded on thoſe hyperbolical expreſſions 
concerning the Orbis Romanus; and Orbem 


with in the Roman authors; and the expreſſions in 
St. Luke's goſpel, that the Edicts of Cæſar ſhould 
have authority throughout the world. BaR Tous, 
however, thought himſelf ſo firm in his doctrine, 
© that be fays be would not heſitate to fligmatiſe the 
oppoſite opinion as an hereſy. (p) Elevated with 
_ theſe notions, the fact certainly was, that the lan- 
guage of the Imperial Chanceries, in imitation of 
that of the antient Weſtern Empire, affected to make 
the moſt eminent diſtinction between the Empire and 
ather kingdoms. Europe was proudly divided into 
the various juriſdictious of Germany, Gaul, and Italy ; 
CHARLEs the BALD, upon being elected Emperor, 
1 himſelf nw called Emperor of all the 
* Kings lying on this fide the Sea; (g?) and however 
ws eee. many of hem” aka have 
Ke the Imperial Lawyers, forgetting that things 
were different from what they had been, afferted their 
Maſter's prerogatives over them all. (7) | 


- 


( Id, Th. Duck De Author. Jur. Civ. Rom. 2. 1. 4. 
, 6) Conring. De Imp. Rom, Germ, 8,5. pH 
(0) Imperatores autem Romano fuiſſe Dominos, non modo 
Frovinciarum Orbis Chriftiani, ſed et totius mundi, multi Inter: 
pretes noſtri aeriter cont endunt. Duc De Author Jur. Civ. Rom. 


— Fs | 

. 7 Id. Ib. Duck De author, ar. Civ. Rom. 2. 1. 3. 

5 Struv, Corp. Hiſt. Germ. Per. 4. S. 5. 5. 
7) Conring. ut ſup, | 


9 ld 
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jam ſatum Victor Romanus habebat,” to be met 
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Pe & 


in order to ſup xt their various pretenſions. 182 


* 

Theſe prerogatives were often aſſerted with an ab. 
tual view to the enlargement of the bounds of the 
Empire, and of the . of its head; and it 


even now forms the of thoſe ſtate ten- 
ſons which are uſed ere Miniſters of German 


under the mpire, Uſpidn having obſerved” that 
all the iſles eireumjacent to Traly formed à part of 
that dominion; his authority is quoted inform 

the Venetians to uphold the rights of the German 
Roman Emperor over their ſtate; Nor is this op- 


ſed by them upon the ground, that the Empire 
ban 12 


aving fallen to pieces, the kingdom of Italy 
conquered by Charlemagne, was different 3 


it had been when it formed part of the Empire; but 
merely by contending that * Ulplan" ſpoke only of 
iſlands that were inhabited, Which was not the ſh 
* theirs at e time. () 

— tives alſo, duting the 9 — 
of the m Emperor, the ſalutation of the 
foot from all 3 — Kings had been always con- 
feſſed; and ſo drang informed was the German 
Monarch with the of his ſucceſſion, that; ſo 
late as the fourteenth” century, he endeayputed 
exert his claim againſt the * irited A III. 
at Cologne, in 1338. of EDB Wann is 
fomewhat remarkable. Ades Kings who held their 
titles from God alone; in other words, *wholt 80. 
vereignty was ſupreme, were generally anointed with 
the Sacred Oil, in imitation of the antieat Jewiſh 
Princes. What difference this can really make in 
2 of a nation's authority, it is nt Uf 

ere to enquire. It ſhould ſeem,” how: 
ever, that our anceſtors allowed of the Em 
claim to the ſalutation of the foot, from all ids 
who were not anointed, for. Edward's _ anſwer. un. 


"1 


0 Rouſſet Interets des Puiſs, de I Eur. 1. "162, — 
| Ka - - . Quod 


+ EF; 


+. Quod Rex Anglia, Rex erat inundtus, et habet 
vitam et membrum in poteſtate ſua, et idcirco non 
debet ſeſe ſubmittere tantum, ſicut Rex alius zo 
5 inundus.” (1) The Rex nen inundtus, may there- 
fore poſſibly anſwer to the Kings Homagers of Lord 
Cole, as mentioned above. ( ũ ũ ꝶ r 
Similar to the reſiſtance of Edward III. was that 
of the Duke of Glouteſter in the reign, of Henry V. 
The Emperor Sigiſmund deſigning to viſit England, 
arrived at Dover; but when ready to take the land, 
ſays Speed, the Duke of Glouceſter and other Lords 
with their drawn ſwords entered the water, and thug 
ſpabe to the Emperor; that if bis Imperial Majeſty 
intended to enter as their King's friend, they would 
receive him with all willingneſs accordingly: Bui 
as Emperor io claim any authority in England, whit 
was a free kingdom, they were then ready to reſiſt and 
zmpeach his entrance. Which rough demand bei 
moſt mildly anſwered by Sigiſmund, . he had preſent 
acceſs, and by them was attended towards, Lon- 
don, ( wx; en {20H in ty 
Another prerogative of the antient Roman Empe- 
Tors had been to create Kings at pleaſure, a privilege 
indeed which was derived from the Republic bert 
the moſt ſplendid exerciſe of whoſe power, was to 
diſpoſe, almoſt wantonly, of the ſurrqunding king - 
doms. The new Emperors of the Weſt thereſore, 
contended alſo for the poſſeſſion of this tranſcendent 
right, and it ſeems to have been allowed by all the 
Soyereigus of Europe without any conteſt. Accord - 
ivgly; UnAxlxs the Bao is ſaid to have created his 
brother-in-law Boſor, King of Burgundy, in order 
that he might aſſert this prerogative of his anceſtors, 


e cel Ang. Norm. 146... 

i WA Ap. Cam „Norm. 146. Ca 

"A V alles 8 den T. of Hon, ch. 7. who ſeems to think 

(dat the ceremony of antisting kings was an indiſpenſable mark 

of their Independence. . 
(v) Speed. %s 
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(w) and appear to rule over kings 


445 


gan to affect the more ſplendid vanities of the Gre- 
cian Ceremonial, (x) Heſel enumerates in form, this 


Tight of creating ww, among/ the privileges of the 


Saxon, and apparently of the Franconian Emperors; 


(y) and in addition to the erection of the Kiagdoms , 


of Hungary, Poland, and Bohemia, (z) and an exten- 
ſion of royalty in the family of Denmark, (a) we 
find that fo late as the fourteenth century the title of 
King was beſtowed upon Humbert, Dauphin af Vis 
cane, by Lewis of BAVARIA. (( 

It has been ſuppoſed by a late French writer, that 
this right contigued, and was exereiſed even at the 
commencement of the preſent century, when in 1901 
the Elector of Brandenburg converted-Ducal Pruſſia 
into a #/ngdom, and aſſumed the royal title; Lzopoze, 
according to Voltaire, 2 in that inſtance, tho 
right which the Emperors had always aſſumed of 
creating Kings. (c) From the accounts of the matter, 
however, which I have been able to collect, it by 
no means appears that the regal aggrandiſoment of 
FRED ERIC I. was owing to this prerogative of the 
Emperor, but merely that having kimſe/f taken upon 
him the title of King, the Emperor was pre vailed 
upon ta acknawledge him firſt, and the reſt of the 


* , 2 | ; * I : 
(w) Ut more priſcarum Imperatorum Regibus videretur domi - 
nari. Struv, Corp. 4. 5. J. | var 
(x) Id Ib. ) Droit. Pub. D'Allem. 1. 192. 297. 
(z) Boleſlaus, Duke of Poland, received the title of 1 25 
Otho III. an. 1000. Puffend. Introd. 4. 243. Pleffel 1. 164. La- 
diſlaus, Duke of Bohemia, was admitted to the ſame honour by 
Fred. Barbaroſſa 1157. (Pſeſſel 1. $28.) and Stephen, King 
Hungary, received his Crown from Hen, H. the honour of con- 


and deſpiſing the 
plain manner and habits of the Franka, he even be- 


- 


ferring it being ſhared by the 1 in 5 beginning ol the ele - 
m. 1. 05. ; 1 


venth century. (Heiſs Hift. d'Al 
(2) Magnus, Duke of Sleſwick, was deſigned Ki 
Obotrites, by Latharius II. in the twelfth century. 
des Puiſs. de l Europe. 1. 236. „ 
% Pfeſſel, 1. 340. C Eſpr. des Nat. 3. 208. * 
n= Pfiaces 
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Princes of Europe were induced to follow his exanj. . 


Such at leaſt is the ſubſtance of the account 
iven by the continuator of Puffendorf, (d) and Plef, 
Lalfo affirms that the Emperor acknowledged the 
EleQor as King, and the latter having ordered himſelf 
to'be proclaimed, placed the crown upon his head 
with his own hands. (/ | 
_ - The Proclamation made no mention of the Empe- 
ror, or Empire, but was ſimply, that as it had pleaſ. 
ed Providence that the Dutchy of Pruſſia ſhould be 
erected into a Kingdom, and its Sovereign the moſt 
ſerene, and powerful Prince Frederick, had become 
its King, every one was given to underſtand the event 
by the ſaid Proclamation. (/) Lambert has detailed, 
ſome what at length, the account of this tranſaction; 
but though be obſerves that the Emperor's Ambaſſz- 
dor was preſent. at the ceremony ; that he appearec 
well content that the new monarch ſhould' be called 
only King in Pruſſia; and ſets forth the congratula- 
tory letter of the Emperor to him, in which he de- 
nominates him 2 % Votre Dilection, the title 
beſtowed on FElecbors, and thanks him for having ſaid 
that he would dedicate his new dignity to the ſerviee 
of the Holy Empire, and the Arch Ducal Houſe of 
ts Chief; yet it alſo appears, that the King ſtyled 
himſelf in his circular letters, Rex Boi; that 
his Ambaſſadors received and returned viſits as fuck; 
and that the letter at the ſame time that it congratu- 
lates the EleQor in the fulleſt terms on his acceſſion 


of dignity, makes uo mentian of the imperial prero- | 


gative which conferred it. Nothing indeed in the 
whole of the account is to be diſcovered on the part 
of the Emperor, evincive of bis power in this parti- 
cular, except ſome - expreſſions of the Popx of an 
ambiguous nature, ealily explained, and by no means 


4) lntrod. 21 Hiſt. Un. 5. 29. 0 Dr. Pub. 2, 465. 470, 
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amounting to poſitive evidence, while unſupported 
by other matter. (g) Kouſſet indeed in one ann. 
his work makes uſe of the words © Ayant accorde 
« le titre a Frederick,” but he immediately adds, 
© Ce Prence ſe mit lui meme la couronne fur la tetes” 
) and in another place obſerves. that Leopold 
reconnut cet Electeur comme Roi de Pruſſe, apres 
* quit en eut pris le titre.” (i) It is remarkable that 
the author of the .Memoires de Brandenbourg.him- 
ſelf, gives no inſight into the tranſaction, as to the 
particulars of. the imperial official interpoſition; 
which, had there been any, he ſurely would have 
done. He ſtates only the treaty by which the ap- 
obation of Leopold was obtained, and obſerves * 
Ne circumſtance that the EleQor crowned bimſelf 
with his own hands. Putter alſo, When he comes to 
this event, contents himſelf with ſaying, that in or- 
der to procure a royal crown for the Houle of Brau- 
denbourg, nothing farther was required, than to 
change the Dutchy of Pruſſia, with was already in- 
dependent, into a kingdom; and that in conſequence 
of certain terms agreed upon, Leopold promiſed to 
ackurwledge the Elector in future, King of Pruſſia. (I) 
Mariens ſays poſitively, that it is a miſtake to think 
that the Emperor Gal erred the Royal Dignity upon 
the King of Pruffia, (/) Heſs is the only writer that 
I have ſeen, whoſe relation of the tranſaction is an 
way ja ſupport of Voltaire's pqſitive affertion, He 


9) Upon the ground that the erection of this new mqnarch 
| A2 vrejiaichal . the Roman Catholic Religion, the Pope = 
plained, ** De ce que l' Empereur y ayoit donn$les mains, et avoit 
** m&me en quelque maniere, erigé cette nouvelle Royeauts,” &c. 
Lamberti, 1. 383. The quelque maniere applies 1 to any 
vague !nfirumentality of the Emperor; it does nor at all imply 
excluſively” the actual, and formal exertion of his prerogative, 
while there is ſtrong.priſumiprive evidence againſt it. ve 
() Rouſſet. Inter, des Puiſs. de l' Europe, 1. 8 _- 
() Id. 1, 28. (#) Putter. 2. 387, 388. 
(7) Precis du Dr, des Gens. 1. 155. Rubs 
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rates, that the Emperor wiſhing to ſhew ſome marks 
of gratitude. to the Elector for ſervices received, 
Ini a donne la qualite de Roi de Pruſſe; (n) a mode 

A expreſſion, however, ſo little preciſe in itſelf, and 
O deſtitute of particular detail, that it can have lit. 
Ye weight, while unſupported by apy thing elſe 
_ againſt that body of negative evidence which has 
been adduced. _ . 
I T have been the more particular in this examins. 
tion, becauſe this ſtatement of Voltaire, if not an 
error, would deſcribe a very remarkable Conſtitution 
in Europe, and would attribute ſuch ſupereminent 
prerogative to the Emperor, as no modern _ 
wg would willingly ſubmit to: The Dutchy «f 
Pruſſia was at that time an independent Sovereignty; 
2 and could we ſuppoſe the right really to have ex. 
iſted, the ſame power might have given royalty © 


CY 


any other Sovereign, It is therefore the more likeh 


to have been as we have ſtated it, that the German 


Monarch merely acknowledged the new dignity in 
his own dominions ; and the reſt of the European 
Courts confirmed it by degrees. Py 

Wich reſpe to the prerogative as Exerciſed in 
earlier times, it is to be obſerved, that although it 
was confined according to P/efſel, to the vaſſal of 
the Emperor, and the learned Selen has therefore 
extended it to thoſe only who were in © Clientela 
Imperatoris”; yet from the ſtrange confuſion, for- 
merly mentioned, which was made between the val 
perſonal dominions and numerous potent vaſſals oſ 
the firſt Kings of Germany, and the territories and 
prerogatives which were actually conferred upon 
them, as Emperors of the Romans; it was often, nay 
generally, exerted in favour of perſons who were 
wholly unconnected with the Empire, and dependent 
properly upon the Kingdom of Germany. This ws 


(m) Hiſt. de Emp. 2. 352. | ( Rouffet, r. 248. 
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the caſe in almoſt all the above cited examples; but 
in the inſtance of Hungary a ſtill farther uſurpation 
was diſplayed; fince it does not appear that King 
Stephen at the time when he was received among the 
Crowned Heads of Europe, was at all dependent ei- 
ther upon the Empire, or the Kingdom, and it could 
only have been allowed in conſequence of the ign0- 
rance of the age, the miſtaken ſuperiority of the 
name of Emperor over that of King, and the reve- 
rence which was paid in thoſe times to the fucceffors 
of the Monarchs of Rome. Upon the whole, how- 
ever, it was one of the moſt brilliant prerogatives of 
the Imperial Crown. Whether it ſtill continue, or, 
if it does, what rank in the eſtimation of other 
Thrones, ſuch a created King would bear, I leave it 
to thoſe who are more learned to determine, But 
at any rate I think that Kings thus created in © Cli- 
entela Imperatoris,” could only be conſidered in the 
ſame light with the Kings Homagers whom Lord 
Coke, as we obſerved, ſo carefully diſtinguiſhes from 
Kings that are ſupreme, 15 | 

This diſtinction may alſo ſerve to explain one or 

two remarkable circumſtances ia the old Conſt itu- 
tion of Europe, which are viſible at this day, but 
which have been differently accounted for by a very 
learned authority, Profeſſor Putter, while explain- 
ing the circumſtance that Bohemia forms a dependant 
ſtate of the Empire with a Royal Title; obſerves 
that according to the preſent Conſtitution of all Eu- 
rope, no other King, conſidered in that quality, can 
be dependant, and it ſeems therefore almoſt a contra. 
diction to fay that there is a King of Bohemia, who, 
in that capacity, is a State of Germany, But, in 
antient times, when the public Law of Nations of 
the middle ages, did not conſider it as an inconfiſt- | 
94 for Kings to acknowledge their ſubordination 
to the Emperor, this might be thoroughly explain - 


[4 
od. (p) 
(p) Putter, Conſtit. of Germ. 2. 394- 


Now 


*. 


Now with very great deference for his ahoriy, 


although we have ſet forth many of the privil 
claimed by the Emperors over other 2 Noa 
the Kings, who were fupremely independent; gene. 
rally refuſed to allow them, (as in the cafe of Ed. 
_ ward II. above cited,) this phenomenon of Bohe. 
mia in the preſent Couſtitution of Europe, may, 1 
thiak be better explained, by the foregoing dil 
tion made between the antient Thrones, and the pre. 
rogative univerſally allowed to the Emperor of con. 
ferring an inferior kind of Royalty upon his Vaſlals. 
This mferior kind of Royalty might be conferred 
even by other potentates, who were themſelves ſu- 
reme: N _ one wed of it 8 Own 
wtory, when, in the reign o | 
Beauchamp, the laſt Earl and firſt Duke of Warn 
of his name, was crowned by that Monarch King of 
the Iſles of Wight, Gyernſey and Jerſey. (g) No it 
is af no confequence to = t the power of fuch a 
King was fo circumſcribed as ſcarcely to be known 
in Europe, 'The right was the ſame, and had the 
Une of Beauchamp been continued, or from any ac- 
quiſition of force, (far example in the civil wars 


which followed, ) could he have been led into ay 


connections with other Sovereigns on the Continent, 
A p might fairly be raiſed, whether the Royal 
title of this dependant State, compoſed of the Iſles 
of Wight, Guernſey and Jerſey, would not have been 
recagaized by all other powers? In the fame manner 


2 2 Leland's Itinerar. Selden Tit. of Hon: ch. 3. Heylin'she!p 
© Eng. Hiſt. voc. Warwick. It is rather remarkable that thi 
event ihould not be in Dugdale's Baronage. It is true that Lord 
Coke pſerves that 1 as ſome do hold, the King had not pawer 
by the law of the land to create the Duke of Warwick King, be. 
cauſe there could not be two Kings of the ſame country at a time 
4th Inſt. 287. But, ſua pace, his own diſtinction between Ho 
magers Supreme, might explain this, and it is to be remen- 
deted that the power to create the title, is the ſole point of diſ 
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ig more antient times, many of the;inferion, Kings of | 


Spain were acknowledged to be ſuch, though He. 


magers to the greater: pot 
man 


allo of the Hleptarch) in Kogland,,though de-. 


pendant upon him who, was called the Rex P 


: title enjoyed by many of them before Egbert. (II 


Laſtly; the King of Man ſeems, though the head 
2 very dependant State, to have been ag 
Ro AL, as the King of Bohemia, For he ſubſe 
ed himſelf by that title, received it from his ſuperiors; 
and had an allowed right to a crown of gold. () 

Hence, therefore, Sovereigns that were depend - 
ant upon other States, being allowed to aſſume the 


Royal Title, as well as thoſe dependant upon the 
Empire; the circumſtance that the ſubordinate Stata 
of — is a Kingdom, is neither neceſſarily o. 


ing to this antient European Law of Nations, N 


cerning the prerogatives of the Emperor; nor ſhould. ; 


it ſeem, that it is even nom impoſſible for any other 


»# 4 


which was ſhared as we have ſeen by the Popes, 


at leaſt grown obſolete, if it can be ſuppoſed at all — : 


remain. Every independent Nation or Sovereign, 
has a right to aſſume what title it pleaſes, and it will 
depend upon the accidents of Convention with other 


(r) Seldes. ch 


() Vide T., Walfing, ap; Camden Angl. Norm. 360. Elie 
1603, © Wilielmus Scroqp, emit de Domino Wilielmo de Mon-" . 
* teacuto, &c. Inſulam Euboniæ cum corona. Nempe Domi- 


„nus hujus Inſulz Rex vocatur, cui etiam ſas eſt corona 4 


* coronari.” So alſo a MS Chronicle, quoted by Selden, pro- : 


P 
bably, however, copying this paſſage, affirms, * Ffi nempe ju 
illius Inſulæ, & quis-quis illus fc dominus, Rex beta, l 


etiam fas eſt corona aurea coronati. Selden ſays. the MS. is. . 


in the library at Oxford, cui ſciolus aliquis. nomen Guil. Riſan- 
gar ſemers nuper prefixit an. 1392. 9 
1 1 EY Ws 


States, 


entates of that country; and 


dependant State, to bear the title of a kingdom 
ith reſpect to the erection of new Kingdoms in 
the preſent day, this privilege of the Emperors, 
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States, of intereſt, or of neceſſity, whether, 0 
with what modifications they ſhall be allowed, (/) - 
Having thus attempted hi 2 to trace there, 


vival of the Weſtern Empire, the rights and 


Prerogatives to which its Monarchs in canſequency 


pretended; I ſhall now endeavour to inveſtigate the 
real nature of the Imperial Dignity as it forme 
ſtood; and more particularly to remark upon thy 
cloſe and not incurious affinity, which it has long 
been held with a particular kingdom, betweeg 
which and itſelf there was no original, or neceſars 
connection. FFT ö 
Many have ſuppoſed this to ariſe from a circum. 
tance not founded in fact, namely, that the territo- 


ries of the German Monarch were the genuine te. 


mains of the old Empire, and that the German and 


Imperial crowns were therefore with ee the ſame, 


This opinion continues in ſome meaſure to bg a vul 
r error to this day; in former times it was often 
arted, as the ſound legal doQrine of the Law of 

Nations in Europe, and ſo late as the laſt century, 

Hermannus Conringius, a celebrated German Jul 

found it neceſſary to go at length into the queſtion, 

which he has ably and elegantly done in the Trail 
under his name extant upon the ſubjeR. (u) With 
reſpect to the mere Kingdom of Germany, however, 
it is well known that the greater part of its proviv- 
ces, north of the Danube, were never ſubjugated 
even by the moſt ſucceſsful Conquerexs who ſwayed 
the Roman Sceptre; and. ſmall indeed therefore 
could be the preteoſions of its Monarchs ta be called 


the legitimate repreſentatives of thoſe illuſtrious de- 


ſpots. The extended domination of Cx ak LEMAGNE, 


bad indeed a far better title ta this honour; but, 2 
| ; | 


: 60 Vide Martens Precis. du Droit des Gens. 18. Snag” 
() Vide the Diſcurſus novus de Imperatore Ramana Germi- 

12 5 81 ſee alſg Dyck, De Uſu et authorizate Jur, Civ. Nom. 
2+ 4 . . 
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title, in poſſeſſion of a great proportion of the ola 


quence of ſuch, a dominion. Hence aroſe all thi 
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Was formerly obſerved, it was the remarkable cir 
cumſtance that he was perſona/ly though b afferent 


eſtern Empire, which gave riſe. to the idea that 
that mighty and identical power bad really revived 
19 his perſon ; and that the aſſumption of the Impe« 
rial dignity was nothing more than the regular ronſe- 


extfavagant doctrines, and the hyperbolical poſi- 
ons ef Pe e formerly alluded 05 which Cos 
ringius with indignation conſiders to be the 90 
Vel indo hominis, vel impugentis.” (v) 
The account of this matter need be very 197 4 
The Romans had acquired their dominions in th 
ſame manner as other nations; and as they acquired 
them, ſo they might loſe them, Province after pro» 
vince had been torn from them, by men as mdepen- . 
dent as themſelves, and Ttaly, the chief of them W 
had been ceded by the remaining legitimate empire 
the Eaſt, ro TuxopoRIC, King of the Oftrogoths, 
It was then again conquer ed for the Egſtern Empire 
by BzxLi1garius and NARSE8, and again loſt to the 
Lombards and Germans. With reſpe& to the other 
component parts of the Empire, they had long been 
tora aſunder in the courſe of various revolutions, 
and were held, with a preſcription of three babdicd 
years in their favour, by Sovereigns wholly-vhcon» 
nefted, and wholly independent of any Roman peo» 
ple that might be ſuppoſed to exiſt. In this ſtate of 
things, it happened adventi/imfly, that Cant 
MAGNE, the greateſt Monarch of the Weſt, united, 
in his own perſon, many, or moſt of thoſe Sove- 
reignties which had formerly compoſed, but whieh 
were now 2 of the old Empire. He held 
Caul by hereditary ſucceſſion j Germany, part of 
; if n 5 


(v) De Imper. Rom: Germs 8: . 
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Dpa und Lombardy conqueſt; () and thoy 

Wd N Lene: 4. art of Italy, Wh yet it og 

og pe 5 pt out 77 the Empire ro che han of an in. 

ent Kiug; and from him, being conquered 

_ another e King, 158 could not be fail 
her to revive as the old E „or to confer 

rights upon its new maſter whi I had not pollefſe 

before. It 15 1 all ee; 4 177 and the 
iſſtion of ſuch various ceptres own 

A CHARLEMAGNE gave liberty to the 8 

of the Empire, exiting in the City of Rome, ae 

Italian States, by whoſe free 422185 he a 
= they could ' confer, namely, the Sore 


er themſelves, and the old Imperial title, 
alone, by a kind of Poſtliminum, as it feemsto 
1 bad the right to create. () 

The new Emperor, however, thus elected, did 
1 diſdain to receive confirmations of his dignity 
| froth whatfoever quarter they could ariſe, and wa 
not forty, by an exchange of Embaſſies with the 
Conftantinopolitan Court, (where, it is to be recol- 
| Jeatea, the old real Fafein Roman Empire ſtill ex. 
iſted,) to find his title acknowledged by thoſe who 
alone could have had the ſemblance of a right to f 

fiſt it. Hence therefore it has been fi ſed by 
write of authority, that he held the ay kh 
- three titles; firſt,” y actual poſſeſſion ; ſecondly, by 
free eleQion; and thirdly, by I wit t 
Eaſtern Empire. (3) 21 


re Hi eg $1. n 
Dein ex declaretione Romanorum qui quaſi pro dereleds 


Me: ex jure poſtliminii 5 Jus W Imperatorem ſibi iterum 3 


t. truvius. 
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(3), Struvius. ib. See rope Duck, De Author. Jur. Civ. Rom. * 
. 2: C. 2. Et cum icephero, ionem inivit ut Oriens cum v1 
Conſtantinopoli Græcis — e cum Romi C- ( 
rolo et ejus poſters cederet. acc 
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It appears then that it was the people of Rome who 
Wo conferred the Empire, and from whown that 
dominion continued ultimately to be defived ; a 
though, from changes in the conſtitution; "as we thall 
hereafter ſee, the channel of power was alld changed, 
In the ſucceſſions immediately after CY A RLEMAGNE, 
election by the Senate and the Pope, and coronation 
and confecration by the hands of the latter, ſeem wo 
have been indiſpeuſable to the /ega/tty of the title. 
Nor can we here paſs by a very remarkable addition 
to the ſtyle of the new Sovereign. the conſtitu- 
tion of the old Empire, it is known. that, howe 
deſpotic the Roman Sovereigns. were, they ſtudiou 
ly avoided the name of Rg; and their power ſeems 
to have ariſen not ſo much from the ſole integral of- 
fice of Imperator, as from. an union, in their ow 


— 


'- ws 


Hence they were Imperators, Conſuls, and Tribune, 
at the ſame time. Nom it is worthy remark, that 
3 having probably this cuſtom in 
view, calls the firſt year of his reign over the Ro- 
mans, the firſt year of lis Conſulate ; (z) a circum- 
which may ſerve to throw light upon the real 
nature of this new conſtitution. 40 
Upon the whole, then, the: new Monarch of the 
Weſt held almoſt all his different, poſſeſſions by dif- 
tinct and different titles; nor could any of them, fave 
ee w eee 
the Te, mere | were governed © 
the ſame perſon, unleſs an actual 3 hah 
them all had taken place. (a) This, however, ne- 
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9 Sigonius de Reg. Ital. L. 4. His ſtyle was, Carolus, 
* divino nutu coronatus, Romanum regens Imperium, a 
Rom. , mus Auguſtus, &. anno regni noſtri in Francia xxziii. in Ita- 
5 cum * lia xxxviii. Conſulatus autem noftri primo.” oth: Beth 
1a Ca- (a) Igitur aut inani cum titulo eff aſſectus Carolus, aut fi quid 


accepit, illa quæ in Italia, tra Langobardioum Regnum erant. 
Conring. De Rock. Germ. 8. | Fi | 
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perſon, of all the offices of the commonwealth. 
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ver was attempted, and CHARLEMAGNE, in the ze. 
count of his other titles, was known to ſtile himſelf 
(es in his Charter to the Biſhopric of Oſnaburg) 
Avu&vsTvs ; Romanum gubernans Imperium; Ds. 
minus & Rex Francorum, et Langobardorum ; Frik. 
orum Dominator, et Sa xonum. (/ 
' "CHARLEMAGNE aſſociated his ſon Lewis in the 
Empire, and dying in 814, Lxwis ſucceeded to all 
his dominions, and held them by the ſame. title x 
his father. It was the third generation that evinced 
the nature of the conftitution. LoTraxivs, the 
eldeſt of the ſons of LR WIS, was alſo a//ocrated with 
him in the'Empire, and ſucceeded on his death to 
the Kingdom of Italy. But neither did he eim 
along with him the whole of his father's territoriez 
nor were the ſceptres which were ſwayed by his bro 
thers, (in Germany Lzxw1s, in France by 
CrnarLss,) to be conſidered as dependant ſceptres, 
ſubordinate to the Imperial diadem. On the contn- 
ry, when he claimed to be ſuperior to his brothen, 
in right of primogeniture, and of the Empire, they 
contended © quod LorHAAII fratres erant, et 
% mento regnum inter illos diviſum fuerat, et illi ge 
„nere, nec poteſtate inferiores erant.“ (c) Lore 
R1Us, not content with this reaſoning, attacked the 
Kings of Germany and France, and fought the famous 
battle of Fontenay in 84 1, where being entirely de- 
feated, it was ſettled by the I Verdun 843, 
that the Kingdoms of Germany and France ſhould 
thence forward be for ever disjoined; a ſettlement 
which, in general, is regarded as the true epoch d 
the entire ſeparation of thoſe realms. (d) 
LotTHarivs followed the example of his father 
and grandfather, in aſſociating bis ſon Lzw1s in the 
; 2 Id. S. 331 n 0 
fe) Hincmar, Epiſt. ad Ludov. Balb. ap. Conring. 33. 
1 59. Putter 1. 7. Conring. 34. Sigon De Reg 
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Empire, which, ſtill confined to the limils of a part of 


the Lalian States, was again, upon his death, diſſe: 
vered from the reſt of the poſſeſſions that had been 
held along with it. Law1s II. ſucceeded to a pow 
erleſs Throne; and a new kingdom (of Lorraing) 
was created for his younger brother, Loz# 4 x1vs: 
Upon the death of LEWIS II. without heirs male; 
CHARLES the BaLD, King of Frauce, ſueceeded 

ellction of the States of Italy, (e) after a conteſt; wi 

bis nephew, CaxLoman, ſon to the King of Ger- 
many. He dying, another conteſt aroſe between his 
ſoo, Lxwis the STAMMERER, of France, and the 
ſame CaRLOMAN, who by this time was King of 
Italy, but not Emperor. Some pretend, that the 
latter was elected into the Imperial Throne; but 
others again aſſert, that LxwWis was conſecrated by 
the Pope, Ionx VIII. at TxorESsͤH; a doubtful and 
uncertain election! Be this as it may, the Empire 
was next conferred upon CHARLES the Far, King 
of Swabia, youngeſt ſon of LEwIS I. King of Ger- 
many; and it was the fortune of this Prince to re- 
unite in his own perſon almoſt the whole of Caar- 
LEMAGNE'S dominions by ſucceſſion. , After his 
death, many difficulties — * from the diſputed le- 
gitimacy of CRARTES the S1MPLEz, the laſt branch 
of the Carlovingians that remained in France, AR- 
NOLPH, a baſtard of Carloma, was elected King of 
Germany; but the Kingdom of Italy (always hitherto 
diſtinct from the Empire) was diſputed by Bzxzx 

ox, Duke of Milan, and VIpo, or Guy, Dube ot 
Spoletto. It was poſſeſſed by both for ſome time; 
J) but at length Y1po overcame his rival, and was 
alterwards elected Emperor of the Romans, erown- 


| B os 1 2696.17 
9 Pſeffel. 1. 68, Struvius, upon the authority of the Annals 
of Fulda, aſſerts that it was by bribery of the Senate, which at 
leaſt ſhews their power of electing. Omnem Sehdtuni popult 


Rom. corrupit. 


Y Baron. Annal. 892. Sigonius, L. 6. 
Vol, II. 8 ed 


ed by the Pope, and aſſociating his fon LaMBTAT 
in his dignity, the latter was alſo crowned, Bxxxx. 
on, flying for aſſiſtance to AxnoLPn, the Inter 
took that opportunity to interfere in the affairs of 
Italy, and marching to Rome, (Gu being by this 
time dead,) was himſelf crowned Emperor, (% 
and en) the title till his death. Upon that 

event, the Kingdom of Germany went to his ſon, 

LIS III. who died without iffue in 911, and with 

him ended the whole of the Carlovingian race in 

Germany; but the Empire ſeems next to have paſſed 

to Lewis of Pxovexcx, King of Burgundy, who 

obtained it by an electien of the Romans; and after 

him it fell to Bxxzxorr, King of Italy, the King. 
dom of Germany-ſtill going on in another line, as 

will immediately be ſhewn. F 

- The death of LEWIS III. thus left the throne of 
Germany vacant, the nation ſtill reſolving to paſs by 
CuarLEs the SIMPLE of France, either on account 
of his illegitimacy, or his imbecility; and, in this 
2 they proceeded to a fair and free election 
of a Sovereign worthy to reign over them. The 
choice fell on Conran of Francona, who dying 
without iſſue, they elected Hznxy the Fowl, 
and after him; his ſon, Oro I. or the Great, who 
once more brought back the Imperial dignity into 
the family of Germany, and fixed it there for ever. 

That dignity had, in the mean time, been reſtot- 
ed to LAMBERT, the 4ſſociate of his father, Guy, 
(#): and afterwards was conferred, as above - men- 
foned, -upon-Lzw1s of PROVENCE. It then conti 
nued-at the merey of ſuch of the tyrants of Italy a 
could make themſelves maſters oh ihe Biſhop and 
Citizerfs of Rome, from whoſe choice and conſecrs- 
tion it was ſtill ſuppoſed excluſively to ariſe ; and ſo 
various was the ſuccefs of theſe pretenders, and ſo 
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ly bad the Kings of Germany ſeemed to 
have loſt ſight of this dignity, (ſuppoſed to be ſo 
cloſely united-to them.) (7 that Gibbon has imagin- 
ed the real Weſtern Empire to have been actually 
vacant, during à period of ſeventy- four years. (4) 
This opinion was founded, no doubt, upon the ſame 
grounds which have drawn an aſſertion from Coins. 
jus that the remains of the Roman Empire were at 
this time totally disjoined from the kingdom of Ger- 
many, and for the part without an Emperor at 

All this being underſtood, I know not from what 
documents of hiſtory many authors have choſen to 
conſider all the Kings of Germany from the time of 
ARNOLPH, | as Emperors. We have ſhewn that 
Germany, taken by itſelf, was nothing more than ua 
Kingdom; and that its Monarchs could only be 
reckoned among the Emperors when they were eled. 
ed to the Imperial Dignity by the Romans, and ac- 
tally crowned at Rome by the Pope: yet the whole 
courſe of Heiſs's Hiſtory deſcribes the German So- 
yereigns as Emperors; under which, therefore, he 
elaſſes Lewis III. fon to ARROIT H, Contap of 
Franconra, (who had no connection with Italy at 
all,) and HENRY the FowrzR, father of Ono, 
who was only iavitad by the Pope to take upon him 
the Imperial Power, but never paſſed through the 
forms of election. Heſs, however, is not confiſt= 
ent even with himſelf; for th he relates, that 
upon the death of Conxap, the Nobles elected 
Hixgr: to the Imperial Crown ; yet he adds imme- 
diately aſterwards, that the Pope offered to declare 
him Emperor of the Romans. (1) It is evident, there- 
fore, I think, that he confounds, and very impto- 


4 Conringius calls Germany, at this time, © Diſtinftam et 
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ſui Juris Remp. 8. 34. 
(#) Dee. & Fall. Ch. 49. 
(!) Heiſs. Hiſt, de VEmp. L. a. C. a. 
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perly, the Regal title of Germany with the Inperi * 


one of Rome.—Puffendorf alſo reckons LRWiIs III. 
CoxxaAb, and HENRY, among the Emperurs, | only 
obſerving that the affairs of Germany were in ſo bad 
a ſtate, that they could not attend to Italy. (n) But, 
according to us, they bad no right to concern them. 
ſelves at all with Italy; and when Puftendorf him- 
ſelf comes to Orho, he ſpeaks of the Empires of 
Germany and of Rome as diſtin, although the for. 
mer, taken by itſelf, was never, as we have ſhewi, 
properly to be called an Empire. Dr. Blair, in his 
Chronological Tables, enumerates Lewis, Conrad, 
and Henry, in the hiſt of the ſame. Monarchs, al. 
though with more conſiſtency, and dropping the 
title of Emperors of the Weſt, he here actually call 
them Emperors of Germany. The. author of the 
Letters on Modern Europe purſues the fame account; 
and laſtly, Robertſon, who was led by his ſubject u 
the particular inveſtigation of this matter, chuſe 
alſo to conſider Germany as the Empire before 
OTHo, and to rank HENRY among the Emperor. 
The firſt notice indeed which he takes of the Roman 
Imperial Title, commences with the tranſaction of 
Orno; and from the very ſhort account of this 16 
' markable Throne which he gives, it ſhould ſeem 
almoſt, that that Monarch had been the firſt in the 
world, (and that, without ſhewing his right, ) to re- 
ceive it. Elated with bis (Ozko's) ſucceſs,” ſays 
this celebrated hiſtorian, he aſſumed the fitle oi 
Caxsar AvovsTus: A Prince born in the heart of 
Germany, pretended to be the ſueceſſor of the En- 
perors of antient Rome, and claimed a right to the 
ſame power and prerogatives.“ (n)) ; 
On the other hand, Gibbon confeſſes that it i 


the power of cuſtom alone which forces him to rank 


(in) Titrod. 4 V'Hift. Un. 3. 2, 
(*) Robertſon. Ch. v. 1. 209. Surely this muſt be deemed 1 
very unſatisfaQory account of a matter 1 important. 


I | Conrad 
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Conrad and Henry in the liſt of Emperors j a title, 
he obſerves, never] aſſumed by thoſe Kings of Ger- 
many: (o) and Baronius, Stgonius, ( P) Struvins, | 
and 7 authors of authority in antiqui- N 
ties which came almoſt profeſſionally before them, | 
aſſert poſitively. that Lzwis of Provence ſucceeded 
ArNoLeH in the Empire, and after him, Brkzx- 
ann, and various others of the Zalzan Princes, till 
the election of OrHo. They therefore reject Lewis 
III. Conrad, and Henry; and Struvius, in particu- 
lar, makes a regular queſtion in every one of the 
ſections concerning them, whether they were Em- 
rors of Rome, or only Kings of Germany; and 
— * in favour of the laſt. (r) . 
From all this it will appear, that the deſignation 
of Eur kROR oF THE WST, from the time af its 
revival under CHARLEMAGNE, , was in reality a 
floating title, by no means affixed to any particular 
Kingdom, but liable to be given to the Chiefs of 
any State that could acquire ĩt by election; of courſe, 
that neither France nor Germany, Burgundy nor Lom- 
bardy, had any exclufeuve claim to it, by virtue of 
any ſuppoſed repreſentation of an Empire to which 
they had long ceaſed to belong, and to which, if 
they appeared to be reunited, it was ſimply by the 
adventitious circumſtance that they were governed 
(%) Decl. and Fall. * Ut 255 
9 Dr. Pub, PAs ＋ 98. W Pe 4d 
( Imperator vero dici nequit, ( Ludovicus IH.) dum nondum 
G:rmanis in hanc dignitatens ura eſſens, nee Italiam poſſiderit 
2 iſto tempore tene bat Ludovicus Beſunis. ſins, et hoc ejecto 
rengarius, nec a Papa eſſet coronatus. Corp. Hiſt. Germ, 4. 
9. Again, after ſaying that the Germans elected Conrad King 
of Germany, he aſſerts, Imperator autem dici, nulla ratione 


r ESPE . 


t i poterit, dum nec German adhuc' jus Raberent in Imperium 
ank '* Romanum nee ipſe a Romanis vel evocatus, vel in Imperio 


title of Henry to the Empire, he concludes, “ Fuit igitur 
neus, Rex er mania, non vero imperator. Id. 8. 11. 


" fuerit coronatus- Td, S. 10. Sa alſo. after 288 the 
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by the ſame Sovereign; in the ſame” manner as our 
6wn Kingdom, and the Electorate of Hanover, arg 
governed by one Monarch, without coaleſcing into 
one and the fame ftate. Perhaps it may even be 
fairly ſuppoſed that this dignity was actually not here, 
ditary in the Carlovingian famliy; ſor if it had been 
ſo, 4 would no doubt have been governed 
by ſome certain rule: but from the circumſtance, 
formerly mentioned, that CHARLITMAGXI had te 
vived the old Roman Conſtitution, in ſtyling bim. 
felf Onſu ! o Roms, it ſhould ſeem that he had not 
theſe ideas of it himſelf; and we may obſerve tha, 
javariably, in the four inſtances recorded, where 
the ſons ſucceeded immediately to their fathers, they 
had been previoufly afeciated in the Empire. ly 
all other cafes, the fa appears to have been, tha 
whoever got firſt to- Rome, and acquired the:yoices 
of the Seuate and the Pope, was hanoured with the 
conteſted title; and a confuſion was thus made be. 
tween the uncles, couſins, and nephews of the lil 
flor ; between bis kinfmen claiming through 
the male, and through the female line. It is probs. 
dle, "therefore, that the ſame right which could 
alier the ſucceſſion. by election, could have ſet aſide 
the whole family ; nor is it of any conſequence that 
all the Emperors before Ono, were of the family 
of CHARLEMAGNE, the power of that Monarch ha 
ving been fo vaſt, and his poſterity fo 'numerous, 
that not a Throne ja Europe but was deſcended, 
either collaterally or lineally, from his blood. 
This then being underſtood, I ſhall now proceed 
to point qut how and when it was that the Germa- 
nie Kingdom and this celebrated Empire, illuſtriow 
even in its remains, came to be really nuited ; that 
is, when they came to form one incorporate body, 
fo as to exclude all chance that the Imperial Dignity 
ſhould again be bandied. about from Kingdom to 
Kingdom, as had been the caſe from the time of Lo- 
t. 


It 
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It was done by adunl Convention between the 
Romans and their Bifhop, Pope ABRLIAM III. and 
the laſt mentioned Monarch, who like Cas ix 
adm croſſed the Alps to deliver the church, and 
like him reaped: the Kingdom of Italy and the Im-. 
rial Crown for his reward. The r 
preſſion of the various tyrams of Italy, 8 
ſuch of its States, as avowedly repreſented the old. 
Weſtern: Empire, eager to ſearch for deliverers 
among the moſt powerful of the neighboutt 


Princes: and as none during their time could: 


compared to Or uo in real ſtrength or firmneſs of 
character, the citizens of Rome were willing to 
confer upon him the illuſtrious Sovereignty, Stimu 
lated by this; and the hopes of the Kingdom of 
Italy, enjoyed by the tyram Berenger, the King uf 
Germany twice paſſed the Alps, — 
overthrown the power of his opponent, he was - 
not only elected King of Italy, and Emperor of the , 
Romans, but it was decreed that thoſe dignities 
ſhould for ever be annexed to the Sovereiguty & 
Germany, to be enjoyed by whomever the Nobles 
of that Kingdom, who had the power of election, 
ſhould chuſe to appoint. A remarkable Conſt itu- 
tion! which, however, has continued to this day, 
and 1s the true foundation of the ſtrict incorporatiom 
of the German and Roman powers. Accordingly, 
from this time it was, that the Sovereign of Germa- 
ny, omitting the enumeration. of. his diſtinc and Yar 
rious titles, ſubſcribed bimſelf fimply Expzaot or 
THE Romans; an alteration whie 55 birth to 
the belief, that the dominious governed by the R 


man Emperor, muſt be the Roman Empire iitſelf, — 


. ” 
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0% Conringlus. 30. Putter B. 2. ch. 3 Ja xiv this Titpas- 
tant tranſaction, * choſen to bello Pleffel, 1 h other 
Juriſts (as Putter) have aſſerted, that Orms I. only gs. e the 
empire to his famrly, not to the Crown off Germany, and chat it 
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But although che twyo Sovereigns are now ſo eloſely 
23 that the Chief of the one, muſt neceſſarily 
the. Chief of the other at the ſame time; 
even. this 1 it ſhould ſeem, is not ſo; firict, 
that they may be ſtill conſidered ab diſtindt Se 
reignties. Th: is, they are not ſo blended: together 
as to ſurm but one body, as the kingdoms of Eng. 
land and Scotland; which, for example, are, 28 it 
were, annihilated, and new Kingdom of-Greit. 
* ſubſtituted in their places. The: Empire of 
ome, and the Kingdom of Germany are ſtill in ex, 
iſtence as ſuch; long after Oruo I. three different 
Crowns were worn by the German Monarch, name. 
ly, the Imperial, the German, and the Lombardic 
and to this day, his titles are catefully kept diſtns, 
he 1 ſtiled not Emperor of Geimany as is vul. 
arl — 2 — but elected Roman Emperor, and 
Germany. () Thus, according to Conrin 
— * aliud ſit eſſe Regem Germaniæ, aliud elec 
„ tum Cefarem Romani Imperii.“ () And An 
mies mall eloſe then complicated. ſubjoct. 
1 C34 I e Thu © & vow #2 4006s #4 
155 as —_ his grandſon Or xo III. that this new 1 was 
1 8 Putter's only accoupt, however, 18, that it was ſoo all 
arance. (B. 2. ch. 35 while 7 2 2 en his fide, the 


- rowers 650 Luitprand, Biſhop oha, (a al known 
——— himſelf the es Repreſentative at the 
Council of ome where the buſineſs was ſettled ;) and the con- 
firmatiog Tves de Chartres, and Waltram de Naumbourg, 


two eminent Canoniſts, who rely upon it in the eleventh century, 
us true. Droit Pub. d'Allem, 1. 142. . 


e ee e e eee 
Ch. 4 The title of elected Emperor was aſſumed in conſe- 
1 55 of a Convention between Maximilian I. and Pope Julius 


former wiſhing to be crowned at Rome, 1508, the Pope 
ho dofired not to fee him in Italy, declared of his own accord 
that the ceremony ſhould in future be diſpenſed with, moe 
that Maximilian and his ſucceſſors ſhould ſtyle themſelves elecbid 
Roman Emperors, which with the rafſured title of King of 
Germany, has _ the cuſtom ever ſinge, 


(s) WORN" 10 


The 
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The elaims to 'Sovereign Dominion: as. Emperor, 
hn detail of which we have been giving ſo much at 
length, have however, no- gradually worn away 
before the lights of modern ages; and nothing is 
now left him but the precedency before all EOS. 
pean Monarchs, except the Porz. (o 
Even this alſo bas been pectin conteſied by 
the Turkiſh Emperor, who, probably — 1 
elaim upon his ſucceſſion to the antient Greek Em- 
pire, (æ) inſiſts upon an entire equality with the Ger- 
man Sovereign; and this was at laſt allowed and put 
out of doubt, by the Treaty of Paſſarowits;” 1748, 
and that of Belgrade 1739. (y) 


Poſſibly it may at firſt appear nene 11 a "ou 
tiſe which. regards a whole Claſs of Nations, to have 


been ſo long upon points that relate ſolely to a parti. 


cular Kingdom. When however it is conſidered, 
that the precedency of that Kingdom has become 
part of the Law in E , in virtue of a very re. 
markable ſucceſſion to a with which or Ausl. 
ly it had no connection; that this throne i 4 

in former times, ſent forth other pretenſions which 
concerned almoſt the whole world, and which de- 


pended upon a variety of minute and curious ee 


(w) Mackenzie 1. Temple's Mem. 1672. 1679 80 lee . | 
ever, as the Congreſs of Nimeguen, he pretended to ſomethin 


the Ambaſſadors of all the other belligerent powers, yielded 
according to the cuſtom, to the Mediators. The Emperor's, 
however, affected Agualuy. They alſo treated the Ambaſſadors 
of Eleflors, with the ſame honour as thoſe of crowned heads, 
with the view, ſays Temple, as his own ſuperiority above them. 
was confeſſed, to infer a like ſuperiority over the others—* for 
„the Emperor. pretended to a difference of rank, as well as of 
place from all other Monarchs, the laſt of which only was , 
„allowed.“ Ib. 

(x) Et Sultani Tongs: vane aſſerant ſe eſſe Succeſſores Con- 
ſtantini Magni in Imperio Romano. Duck. du * Jur. 
Civ. Rom. L. 2. C. 2. 4. 


(y) Martens. Precis d du Droit des Cas 1. 160, 161. 


ſtances, 


— — — En 


e contents ee Pay in n rms, that 
© without {he how, qr taking any notice 
wit * oF ng any 


E 
ider nogente de la Mai: du worutable E Romain : 
ſucceſſors of the aj France raſa pri cuſtom which they 
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ſtanees, the inveſtigation of which leads deep into 
the antiquities of a particular conſtitution; it will 
probably be deemed even more than pertinent to 
dave gone as we have done into the enquiry. For 
it is ane of the proſeſt obyecis of this work, to en. 
dea vour to accaunt for things which have been whol. 
1 paſſed by, or but ſlightly mentioned by thoſe other 

en wars aps ous which are nam. in 


aſe. (2 12. * 


The next Jafiring. concerning: precedenicy, _ 
mitted by the Nations of Eqrope, which E ſhall 


nian, is that by which all countries under \ Repiblin 


forms of Goverament, were held to be inferiour in 
rank to Monarchies. Of all other received maxim, 
perhaps, this was one of the moſt unjuſt,” and the 
d Nr WN reaſonable wpporty it 92 7 


„n 


ed exprly on ah 


ze, t 


the Emperots of Germany ſuccegded to the 


gperors 
years bet V e — inf ed 200 
rs between attel (pro piſing the ſubjed) 
when he comes. i» (pak. af dhe precedency of the Emperor, i 
far from beipg awple 8 or 2 Gans an in what, he da 
advance. He ſays merely, (Dr. des Gens. 2, 3- 40.) that the di- 
viſion in the houſe of Charlemagne, having given the Empire to 
the eldeſt ſon, the younger who had ae yielded to him, in 
ace, and tbe more eaſiſy qu'il roſloit encore dam ce dams: i ＋ 
chat . 


und eſtabliſhed. and that 5 were imitated by other King: 
He. thus paſſes by the whole riſe and conflitution of the Imperial 
—_ what was really to be underſtood of the “ idge regen» 
te du veritable Empire” (a mode of ex preſſion which would lead 
one to ſuppoſe that it was ſoun afterwards loſt;) the circumſtance 
2 the King of Germany was younger brother to the Emperor 


. after the Kitſon, as well as the King of France; and, abo 


what it was moſt material toabferve, the Convention berween 
Otho IL. and the Romans. He afterwards obſerves that the other 
crowned heads are not 25 to rank, and this is all which he 
bringe farward concerning a ſubject of ſerious i importance during 
thoſe times, the law and cuſtom of A it is our * as 5 far 
as we are * to detail. | 4 
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poſſible to conceive, hen it is the Indæpemdbncr 
and Sovereign Diguity of a Nation which ate t be 
repreſented, what alteration ean be produced iu them 
by a difference of Oouſtitution. The Sovereignty 
of every State muſt be ſomewhere lodged, and guoad 
that Sovereignty, | (taken in the abſtract as ſuch with- 


out reference to its component parts,) it matters lit- 


tle, with reſpoct to foreign Nations, whether it is poſ- 
ſeſſed by one man, or by many, by hereditary de- 
ſcent, or by election. And as all Nations, that are 
purely, and equally Independent and Sovereign, 
muſt be equal in rights among one another, and the 
Governments of Nations, whether Monarchical, or 
Republican, are their only Repreſentatives; the 
common ſenſe upon the ſubject is, plainly, - that the 
Governments of Nations are alſo equal, in reſpect >; 
one another. There can therefore, fairly, be no di 


ference in point of rank between States, dra wa from 


the nature of their various conſtitutions. It has been 
well ſaid by Grotius, that ſo long as à people are 
not abſolutely annihilated or diſſipated, their exteri- 
our duties muſt” remain the ſame, in. ſpite of ev 

change in their Conſtitution that can poſſibly happen; 
and thus that the debrs due by one free nation to ano- 
ther, are not the Jeſs due, becauſe a King is impoſed 


to duties, it muſt alſo be ſo with reſpect to rights; 
and if equality of place, be the right aunexed to 
equality of Independence, an Independent Common- 
wealth ſhould be equally high in the ſcale of pre-emi- 
nence, with an independent Monarchy. Our anceſ- 
tors however judged otherwiſe, and in ſpite of the 
plain reaſon of the caſe, the fact is certain, that Mo- 
narchs claimed, and were allowed the precede 


G D. J. B. et P. 2.9.8. 2, 43 MY 4418} | 55 
Y Vattel, 2, 3. 38. Mackenz. 26. Martens Prec. du Dr. 


ns. 1. 160. Th 
That 


upon them. (a) But if this is the caſe with reſpect 


before Commonwealths in every part of Europe. 9 15 
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That this was the known cuſtom, is ſufficient to 
induce us to record ĩt, and the reaſon for it may pro- 
bably be aſcribed to two cauſs 

I. In all caſes where precedency could come into 
gueſtion,. the conteſt could only be conducted by the 
executive Governments of the people concerned, 
or their repreſentatives; and men, particularly in 
times when the true principles of Government were 
ill underſtood, did not, in all probability, look far. 


- ther than the gerſons of their antagoniſts: In this 


cuaſe, there could be no perſona! Equality between 
a Monarch, poſſeſſing, perhaps, an undivided So- 
vereiguty, and deriving his authority to contend, 
ſolely from himſelf; and;a council of men, whoſe 
authority was probably not permanent, or was de- 
ndant, upon others, Who again, perhaps, might 
took to. powers ſlill farther removed, for the dignity 
of their ſtations. In earlier times alſo in Europe, 
Commonwealths were abſolutely new, in compariſon 
with the antient dignity of King; and the directon 
of Republics, were poſſibly elevated to their power 
ia the very memory of the Sovereigns, to an equali- 
ty with whom they pretended. It was not therefore 
ſurpriſing, though the matter was certainly not well 
underſtood, that the opinions of men made a diſtinc- 
tion between them. If the conteſt was between An- 
baſſadors, this reaſoning would be brought into 4 
ſhape almoſt palpable ; for Ambaſſadors being ſuppol- 
ed to repreſeat the very. per/on of their employers, 
(G) the Ambaſſador of an Emperor, might not un- 
fairly, upon this idea contend for precedency beſore 
an Ambaſſador, appointed perhaps by a Council or 
Committee, compoſed. of private individuals. Up- 


(e)] Thoſe who are acquainted with the nature of the diviſions 
of the diplomatic character into Ambaſſacor, Envoys, Reſidents, 
&e. or, as it is arranged, into Miniſters of the firſt and ſecond 
order, will eaſily underſtand this. * 


on 
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on the fame principle it probably alſo was, that a 
Eleaive King, was conſidered fora long time, as in- 
feriour in dignity to one, who derived his rank from 
a long line of anceſtry, and a throne of old time eſ- 


tabliſhed in his family. (4) 


II. The reaſon for the pre-emin of Monar- 
chies in former times, was drawn, in all} probability, 
from the doQrine, not theu exploded, of the divine 
right of Kings; which, wherever it was allowed; 
would carry it, beyond queſtion, from thoſe who 
were ſuppoſed to hold their power oy a leſs noble te- 
nure. It was this alſo,” without doubt, that produc- 
ed the difference formerly touched upon,” between 
Kings that were anointed with the facred oil, and: 
thoſe who. exerciſed: the functions of a Sovereign, 
but who were not ſuppoſed to poſſeſs them in their 
full and nndivided fupremacy. y... 

This precedency of Monarchs before Common- 
wealths, has been ſo univerſally received in modern 
Europe, that two only of the latter have ever been 
allowed to rank with the former. Theſe are the il- 
laſtrious Republics of Venice and Holland, the firſt 
of which, however, originally enjoyed this privilege, 
more in virtue of poſſeſſing the Kingdom of us, 
than on account of its power or reputation. (e) Even 
the celebrated Republic of Genoa,. whoſe riches and 
fame were ſuch, as to acquire for her the appellation- 
of © SupzRBaA,” could never attain to this conteſted 
honour. In the war of Candia, ſo adverſe to Venice, 
it offered that rival Commonwealth conſiderable 
ſuccours of men and money, for the honour of being 
treated by ber on terms of Equality, but the offer 
was refuſed with contempt. (7) It is ſaid alſo to 


(4) Mackenz. Molloy de Juv. Mar. 99. Winwood's Memo- 


rials, 2. 70. wy; | 
M4 Wiequef. De. VAmbaſs, 1. 350. Mem.” touch! les Am- 
* 345+ 347- | 
(f) Amelot de la Houſs, Hiſt du Gouv. de Ven. 1. wm. | 
| ave 
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dave been ready to advance millions, for the privi 


of receiving audience by their Ambaſſadors at — 
in the Sala Regia inſtead of the < Sala Ducalis” 

which the watchful ee of Venice, proceeding 
upon the known cuſtoms of Europe, had always ob. 
liged the Pope to confine it. (g) At the ſame time, 
it ſhould ſeem that even this equality in Venice with 
crowned heads, was in ſome meaſure qualified; fince 
the Venetian Ambaſſadors, when order, or proceſſion 
was concerned, took rank only next to the Ambaſſa. 


dors of kings. () R | 
yment of theſe honours 


Venice was ſole in the enj 
among Republics, till the riſe of the Belgian Com- 
monwealth in the laſt century, which, having at- 
tained to independence and conſiderable power, 
claimed, and acquired the ſame rank. The claim 
came on in the ſhape, not of pretenſions to rank 
immediately with crowned heads, but fimply to be 
treated as the equal of Venice, which was peremp- 
_— inſiſted upon in the inſtruQions from the Prince 
of Orange to the Dutch Ambaſſadors at Munſter, 
1645, and from that time has been univerſally al- 
With reſpect to other Republics, various have been 
the competitions between them, which as they pro- 
ceeded upon the ſame reaſons as thoſe we have aſrea- 
dy detailed concerning precedency in general, we 
ſhall not farther touch upon; contenting ourſelves 


OI eee 1 | by et 
) Mems. touch. les Ambaſs. 345. Vattel. 2, 3. 38. At the 
Court of James I. of England, on the occafion of the Palative's 
wedding, a conteſt concerning an invitatin 16 /upper, arifingibe- 
tweet the Ambaſſadors of the Arch Duke and the. Republic, of 
Venice, the former obſerved that his maſter would never allow 
„ ſo much as a queſtion or thought of a competition | between 
4 him, 4 Monarchall Soveraign-, and a meane Republique, go. 
1% vernetl by a ſet of Burghers,” Finet. Puntillos and Comeſts 
Forren Ambaſs. in 'Englaud, p. 3. 
(i) Mem. touch. los — 524. 
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with ** thoſe ho may de curious upon 


a fabs 


ject, which is merely ctrf6us, to ſuch authors as "I 


made it more immediately their © oe op wake. 
mem. We cannot however conclade this part of 
our diſcuſſion,-withour 5 5 in the remarks of 
vattel upon it, that no teal difference ought to take 
place as to rank, betweeti: mmonwealths and Mo- 
narchies; and that the di ion which has actual. 
ly been allowed, can only he deemed an aſurpurion 
of the latter, founded on the right of the | 
(k) In antient times, when the features of Europe 
were reverſed, and Commontwea!ths were the great- 
eſt powers known, the Mſonarrſies then in exiſtence; 
were conſidered as inſeriour in diguity, and few Ro- 
man Noblemen, but would have ſpurned at the idea 
of entering into the balance with the firſtKings of the 
world. Certain at leaſt it is that this part of the ju- 
riſprudence of the Weſtern Nations, even in mo- 
— times, depended ſo much upon power, that 
when the faction of Cromwell, had born down all 
chat was good and great in the realm of England, 
and had impoſed upon it a nominal ſtate of Repub- 
licaniſm, the power and weight of the country ob- 
ed all other ſtates to allow, in matters of punctilic, 
the 1 rank and provudavey which ſhe had before 
enjoyed, () 

Theſe are the great points which den to have 
been determined in the ceremonial of Europe, con- 
cerning the rank and claims of its various nations. 
There are ſeveral e more minute, upon which, 
2 of little conſequence in themſelves, I ſhall 

ſhortly touch, for the of taking in every par of 
the ſubjeR. 

By theſe it ſeems to have been ſettled, that Ruda 
tories ſhould yield to States that were Paramount, 
(m) and that e of inſariour dignity, (as 


2 Dr. des Gens. 2, 3. 38. 


) Thurloe's State Pap. 3. 375. 4 74% Vatel, 2, 3. 3% 
m) Mackenz. p. 11. 


2 | Dukes) 
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Dukes) ſhould yield to ſuperiour Sovereigns, who 


ere Kings; both of which feem to be in conſormi- 
ty with common ſenſe: that a power though inferi- 
our, (as a Duke or Elector) when preſent in proper 
perſon, ſhould take rank of a power which was ſuperi- 


our, but preſent only by his repreſentative or Ambaſ. 


. ſador; a point formerly much conteſted, and which 
fo late as the beginning of the preſent century, was 
ſuppoſed to deſerve the particular inveſtigation of 
Van Bynkerſnoek, who decided in its favour: () 
That the Electors of the Empire, willin its precincts, 
are equal to crowned heads, (o) and are every where 
honoured by them with the appellation of brother, 
Laſtly, that the King of France, before the Refor- 
mation, took rank of all other European Sovereigns, 
next to the Emperor. ee . 
With reſpeR to this laſt, it may be ſuppoſed that 
it was a point of ſo much nicety, as not to paſs off 
without much conteſt ; but, as far as I have been 
able to obſerve, it was, upon the whole, allowed, 

pay the authority of the Papal regulations; and in 

| 


eccleſiaſtical ceremonies, and at general councils, 


u 

a 
the place of the French Ambaſſador was almoſt 
conſtantly, till the ſixteenth century, allowed to be 
next in rank to that of the Emperor. (p) At that 
period, however, upon the reſignation of the Em- 
peror CHARTS V. a fierce conteſt, almoſt immedi- 
ately enſued for the precedency between France and 
Spain, which was not deeided till the laſt century, 


when it ſeems to have ended in favour of France. 


The Spaniards, who till then had never diſputed 
the point, were unwilling to part with the rank which 
CHakLEs, as Emperor, had acquired; and his fon 
Philip, forgetting that the Sovereign of Spain was no 


longer og the Imperial Throne, inſiſted with much 


(n) Queſt. Jur. pub. L. 3. C. 9. 
(00. ea touch, les Amb. ms 

() Wicquef. L. 1. S. 24. 4 
: +27, 2:6 heat 
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beat upon keeping his pre-<mineace., This, howe- 
ver, 1 conteſted by France, at for 
where the firſt conteſt bega in 1558. The Spa 
Ambaſſador, Vargas, pleaded, that the rules of pre. 
cedency muſt change with the courſe of events; and 
that his maſter, being the greateſt Mrmnarch, Europe. 
his ravk as ſuch, ought 19 be adjudged. © But Noa 
les, Biſhop, of Acqs,; the French Amballador, op- 
poſed him with : warmth, and the Senate decreed 
that, without enteriag upon the examination of the 
grandeur, of the two Kings, they found upon their 
regiſters that France had always been N i 
place to Spain, and they therefore felt obliged ſtill to 
decide in her favour. (4) Fout years afterwards, 
the cauſe was renewed with augmented zeal — 
at the council of Trent; where the chief buſineſs 
Palle, bigot as he was, ſeems to have been to Rea 
compliſh this empty [fupgriority.” On the other 
hand, the French. Gourt gave peremptory ãhſtructi 
ons to St. Gelais, their Amballador, not to field. a 
tittle of che antient prerogative of the Nation; and 
if the ſmalleſt alteration in the ceremonial was at- 
tempted to be made, he had poſitive orders, not only 
to quit, but to proteſt againſt the legality of the 
Council, and to bring away with him all the French 
relates. Philip, remaining firm, would not allow 
is Ambaſſador the Count de la Lune to proceed to 
Trent, till his place ſhould he ſęttled, and the Pope 
in vain propoſed that he ſhould, be abſent altogether - 
from thoſe ceremonies where competition could ariſe, 
In the courſe-of the affair, diſputes roſe ſo high, that 
the French declared they would even withdraw them- 
ſelves from their obedience to the ſee of Rome, if 
their place was taken from them ; and at length, af- 
ter many indecencies, which even the ſanctity of di- 
vine ſervice was not able to repreſs, it was" agreed, 


) De Callieres, Man. de Negoc. 1. 326, 327. 
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that the French at the Council, ſhould keep their 
lace, but that the Spaniard ſhould change bis, and 
| be placed, not third in order from the Legate, (who 
was at the head of the whole,) but on a ſeat of emi. 
nence, oppoſite to him. {) | © )) 
In this conteſt, it was difficult to ſay, who was 
the firſt. In another, which aroſe immediately after 
at the chapel at Rome, the Spaniard was forced to 
. yield. () At the congreſs at Vervins, '1598, the 
French again kept their ground; (7) but at London, 
1611, King James, whoſe inclinations were more 
favourable to Spain, ſeems to have preferred the lat- 
ter. The occaſion of the diſpute was trifling, and 
would not be mentioned, were it not for the ſtrange 
Pretenfion which, it is aſſerted, was on that occaſion 
ſet up by the French. A maſk being prepared on 
Twelfth Night, the Spaniſh Ambaſſador was invit- 
ed, to the exclußon of the French, who was ſo im- 
patient of the affront, that he immediately demand- 
ed an audience, aſſerted that his maſter had a right 
of priority before any other King, but particularl 
before that of Spain; nay, even that if the Spariſ 
Ambaſſador had ever heretofore been preſent at any 
' ſuch entertainment or ſolemnity at Court, it was by 
the French Ambuſſador's permiſſion, when either that 
he would not be there, or that he was ſent to by his 
Majeſty to intreat his abſence. This repreſentation 
being of no eſſect, he threatened to make proteſtati 
on of the wrong done tb his maſter, and was actual. 
ly recalled upon it by his Court. (v) Of ſuch im- 
portance, in the minds of our anceſtors, was an in- 
vitation to a maſk l The conteſt between the nations 
was continued at Munſter, where the Ambaſſadors 


) Wicquef. 1: 24. De Callieres ut Sup. 
s) Wicquef. Ib. 2 2 
!) Mem. de Belliev. & Sillery. p. 28. 
(») Finet Puntillos of For. Amb. in Eng, 48. 
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never would ſee each other, and where a ; 


to put an end to thirty: years war, had — 
broken up, becauſe it could not be ſettled which of 
the tro Crowns ſhould be named firſt in the public 
acts. But the diſpute moſt celebrated, and moſt ſez 
rious in its conſequences, was at London in 1661; in 
which, though the Spaniard. at firſt had the advans 
tage, the pride of LRwWIS XIV. demanded, and obs 
tained a decifive retribution. ' + i. 12x87 
The Count of Soifſons, who, previous to this 
year, had been the Ambaſſador of France at the 
Eugliſh Court, had agreed to wave all conteſt with 
Spain, by a compromiſe, that neither ſhould appear 
in places where conteſt would ariſe. When, howe⸗ 
yer, the Count d' Eſtrades arrived, he had ſtrict or 
ders to _ e and, for this purpoſe, 
foreſeeing that things might come 10 extremity, had 
taken 4 155 2 4 4 — of Officers belongs | 
to his own and hi regiments, together WIL 
ſome of the garriſon of Gravelines. He alſo aſ- 
"Led the fiends-H four Colonels of the Iriſh 
Brigade, who hapyened to be at London; and all 
ele precautions made the Court juſtly fearful thar 
an affray would alle, which might occaſion diſor- 
ders in the g (v) At this time it was the cuſtom, 
the public entry of an Ambaſſador at any 
rt, or all other Ambaſſadors at the ſame Court 
to met bim in ; | a kind of ſolemnity ia 
whit it was ry that Place and Order ſhould 
þ preſerved. Upon the entry, therefore, of the Ve- 
[etlan Ambaſſadors, the King deſired the two rivals 
not to appear at the ceremony, which ſaved the con- 
teſt for that time But each party being reſolute, it 
could not long be prevented. The Spaniard offe 

EQUALITY, obſerving, in the pomp of the —— 
language, that the two nations ought to divide equal - 
ly the AAA Th, the war, and the sun! (w) but 


() Negoc. D'Eftrades 18. Juill. 1661. | 
T 2 the 


R of N Eſtrades being peremptory, be re. 
uſed it, and inſiſted on maintaining his place when 
Dpportunity/ſhould offer. The Swediſh Ambaſſador 
afterwards making his entry at the Tower, the Cour 
on this occaſion, reſolved to ſtand neuter; and alloy. 
ed the Ambaſſadors to attend the ptoceſſion in the 
uſual mannet, though: they. ſurrounded Tower-Hil 
with guards, to keep the Engliſh from taking ary 
part, in caſe the diſpute ſhould prove ſerious. The 
Spaniſh Ambaſſador came attended by a train of near 
fifty perſons armed; the Frenchman:with one bun 
dred and fifty ;: whereof forty were horſe, well ap. 
pointed, with piſtols and carbines. Tbe French coach 
mpting to paſs next to the King's; the Spaniaidz 
ſhouts, frightened the horſes; and took theirplace. 
he French in revenge, poured in a volley of ſhotup 
bn them,” and immediate) began the action; during 
Which a Spaniard, provided u ch an inſtrument forthe 
pur rec., ham-ſtringed the Freneh cbach-horſes, and 
the reſt making bead, the Spaiſſi coach obtained, and 
opt the place in conteſt. II. this action eight per 
ſons were killed; and forty womded (x) and Leni 
XIV. was not unjuſtly offended d fo great an 10jury 
to his honour. Tbe event, howwer, was ultimate 
ly iu his favour”; for being now reſolves to ſerle the 
oint for ever, he threatened wer, whic.. the Spa. 
| — being: in à condition to maintan, they 
Made ſatisfaction for the affront, hy recalling Vat. 
ville, their Ambaſſador, and making a declas tio 
at Paris, before the whole Court, «1:4 all the For 
Miniſters, that their Ambaſſador ſniould never a 
tanhe preſent at any ceremony where a conteſt for pie 
* cedency.ceutd ariſe between them and the French. 
7 This Convention ſatisfied Lx w 1s, who aſſerted i 
Ming „f 10 qmoco 2797 ar voir ns” 10 
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(&) Vide The Ma ner of he Roiontic between the Erend 
21 p Am a tados “ Kc. we up for the Engliſh Coun, 
by Mr. Evelyn. Biog. Brit. Art. Evelyn. 
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in all places aſterwards, except at Vienna, where the 
relationſhip hetween the branches of the Auſtfian 
Family gave the preference to Spain. It continued 
even after it ſeemed allowed in Europe, that All 
Crowned Heads were equal; for when Sir William 
Temple, the mediator at Nimezuen, propoſed lome 
rules for the obſervation of the feveral Ambaſſadors, 
indicative of 'equa/ity, the French expreſſed their ae- 
quieſcence towards all, except the Spantards, their 
rights againſt whom having been ſettled by Conveg- 
non, they could not yield, without the expreſs orders 
of \lidir hf OS 9 Tt IO SOR Ine 
This equality of the Crowned Heads of Europe 

feems, according to the laſt- mentioned author, o 
have been firſt broached near the middle of the aſt 9 
century, when the great Gus rAvus aſſerted to the ; 
Dac 7 Grammont, Ambaſſador of France at his vl 
Court, that he knew no other diſtinion amoh | 
Crowned Heads than what was mage by their virtue I 
An admirable ſentiment ! and which we may fairly | | 
allow to have arifen from the conſcious worth of i 
him who conceived it. The pretence, fays Temple, | 
was not much difpured with him, in reſpect to the | 
greatneſs of bis qualities, as well as of his attempt 

and ſucceſs; and his example was followed by 5 

other Kings. From that time, therefore, although 

the French continued to claim precedency next to fe 

Emperor above al other Sovereigus, yet it was al- 

lowed by none, except by the Spaniards (a) It is to 

be obſerved alſo, that although, as we formerly men- 

tioned, the Grand Signor has been allowed an equal 
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* place with the Emperor; yet the apparent natural 

ed i conſequence of it, namely, bis ſuperiority over other 
European States, has not followed; fince they aſſert, 

Frerch 2) Temples Mem. 1672, 16 PLP | ke © 

Coun, () Id. Ih. Some countries, howerer, yield precedency 0 
1 by expreſs treaty. Vide Martens, Precis du Dr. des Gers. 
1. 163. 
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s RANK AND CLAIMS or 
and are allowed, equality with the Porte, notwith. 
ſtanding the Spltan's equality with one who takes the 
lead of them. 2 This ſeeming inconſiſteney may 
be accounted for, partly by the equal titles of Em. 
rors, Which the French and the Engliſh have af. 
ſumed at Conſtantinople; rang; from the circum- 
ſtance, that the equality of the Turk with the Em. 
peror, was obtained by ſpecial treaty with him, the 
Tights of other Powers undergoing no alteration. | 
Wich reſpect to the place of other Kings before 
this time. an attempt to ſettle it would be as difficult, 
as the reſult would be unimportant. I ſhall not, 
therefore, pretend to examine a matter, which, as 
far as I have been able to obſerve, was never fairly 
decided; nations for the moſt part abtaining prece- 
dency among one another, as alliances, intereſt, fa- 
vour, or relationſhip between their Sovereigns di- 
1244 Upon the ſubject of equality, however, it 

is to be remarked, that it has never been clearly and 
folemnly degided that all Crowned Heads are equal, 
but has yy by ſtealth, as it were, into the ceremo- 
nial; and the couteft, for the moſt part, is rather 
waved than fairly ſettled. Thus in drawing up Trea- 
ries, the conteſt concerning the right of being firſt 
pamed, (a matter which formerly gave riſe to much 
diſpute,) is now got rid of rather than ſettled, by 
each party making a copy of the Treaty, in which be 
eſerves all his pretenſions, and the two copies are 
then exchanged. (c) i 
Thus have we endeayoured to conduct the reader 
through a part of the Law before us, which, howe- 
ver trifling it may appear, is as difficult to arrange, 
and productive often of as much ſeriqus diſquiſition 
as any of the points we have before diſcuſſed. From 


8 Martens, 1. 160. | 1855 
c) De Callieres. Man, de Negoe. 1. 232. Martens. 1. 164, 
166079 


pot 


not having been well underſiood, it was formerly, as 


ve have ſeen mnt with 6am 
which powertally oper operated upon the fituation of Eu- 
rope. non Aa mages notes ones ee 


always of diſcuſſion; and, therefore, however juſtly 
it may be deſpiſed by ſuperior minds, which can ſoar 


above the common prejudices of humanity, it has 
i eee At the ſame 
time, I have purpoſely omitted a part of that 
vaſt bod ve parpl and di — which ors 


authors have been ſtudious to As facts, 
which let us into a knowledge of our — it | 
not be improper to read them; but as few of them 
were determined upon public principles, or known, 
maxims, but leave the points in diſpute, conſidered 
as public queſtions, fluctuating in uncertainty; I have, 
for the moſt. part rejected by defign, all thoſe in 
which nothing ſeems to have been determiged, or 
determined, ee ee e en 
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Ws now reſume ho thread of the biſtory which 

Propoſed to examine, and whieh-the- diſcuſſion of 
k influence of particular circutnſtances upon the 
Law before us, had cauſed us in ſome: meaſure to ſuf. 
pend. We mean now, therefore, to purſue our en- 
quiries from the fifieenth . (where it will be 
recollected we were left by the ninth chapter, ) until 
we come to the birth of thoſe voluminous maſles of 
learning which have appeared under the title of the 
Jura Geniium, and to. which, as far as they relate to 
the European Law of Nations, it would be almoſt in 
vain to attempt an addition. 

The ſixteenth century preſents us with an exten» 
five and important change, not only in the affairs, 
but in the public opinions of Europe. That regular 
appearance which it bore, of one vaſt aſſemblage of 
States, united together under a common. ſpiritual 
head, allied by the ties of a common Religion, and 
governed, almoſt entirely, by one particular ſet of 
maxims, will be found, comparatively, to have faded 
away. And although, with reſpe& to the reſt of the 
wor d, it ſtill continued to be inſulated, as it were, 
in the obſervance of certain er laws, yet the 
great breach in RELIGIOx, cauſed by the Reforma- 
Zion, brought along with it a kind of ſubdiviſion of its 
States, which may be ſaid in ſome meaſure to bave 
cauſed an alteration in its Law of Nations. In a 
former chapter we obſerved the great influence upon 


that Law, which was vere by the gCCLKSIASTH: 
ca 
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| CAL ESTABLISHMENTS, and the doctrines of cunis- 
TIANITY;- as interpreted by particular men. The 
ſixteenth century, bowever, brought to light, and 
almoſt to maturity, tenets of a very different nature. 
The efieas of the poſitions of LuTazz, were by no 
means confined to mere articles of faith. As they 
had theological liberty immediately for their object, 
fo they were intimately allied with political freedom; 
and in the Law of Nations, all that deference which 
had been paid, and all thoſe- privileges which had: 
been allowed to the Pope, as the head and father of 
the Chriſtian Republic, were completely annihilated 
among nations adhering to the Proteſtant Faith. © This, 
as might be expected, was not willingly ſubmitted 
to, either by the Court of Rome, or its numerohs 
favourers; the two cauſes became public; nations 
were ranged under different ſtandards, and mutual 
and ſteady oppoſition became almoſt a fundamental 
article of their publie law. It muſt be obvious, that 
this would beget the greateſt innovations in the max- 
ims which had hitherto governed them; and, ac- 
cordingly, the poſitions of the European Law of Na- 
tions came 10 be ramified into thoſe of the Raman Ca- 
tholic, and thoſe of the Proteſtant States. Each par- 
ty affected to make the Evangelical Doctrines the rule 
of their national conduct; but ſcarcely ſo great a dif- 
ference had exiſted formerly between Infidels and 
Chriſtians, as was now to be found” between the 
Chriſtians themſelves. The rage which had been 
common againſt the Turks, was transferred by the 
Catholics to the Reformed; and Excommupications, 
and Cruſades, were the mildeſt means adopted by: 
them to bring them to reaſon; The latter; finding 
themſelves thus. oppreſſed, - and. almoſt hunted to 
death by thoſe whom they had confidered as bro- 
thers, had no reſource but in an union among them- 
ſelves; and cauſes for war, conduR in its purſuit, 
behaviour in negotiation, and the conſtruction of 
2 Treaties 
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"Treaties and Alliances, came thus, evidently,” to be 
both modified and enlarged. Two intereſts, it is 
well known, were ſet up in Europe, which in all the 
circumſtances which could influence the conduct of 
nations, in their public maxims, and even in their 
formal acts, divided its communities under the names 
of Catholic and Proteſtant. Theſe terms exiſt, in all 
their cogency, to this day; and, as the defence of 
Cunts rIantry in general, had been formerly the 
| -work of the ſcience of politics, and the faireſt 
cauſes for many remarkable points of conduſt 
both in peace and war; ſo the extirpation of hereſy 
an E Reformed by the Catholics, and, on the 
other hand, refiſtance to the Catholics by the Reform. 


Cl 


ed, bad now become points of equal legitimacy 


* 


among their reſpective claſſes of nations. f 
+» Hence in almoſt all rhe combinations of force 
which we- find going forwards during the fixteenth 
century, (although Catholic and Proteſtant Nations 
were certainly often ranged together, according as 
more urgent neceſſity required,) (d) yet for the moſt 
part the defence of each religion was aſſigned as an 
_ efficient cauſe for —_— and extenſive alliances. 

Thus, when Queen ELIZABETH had changed the 
roligion of England, and her council had determined 
that e communications, formerly fo much dreaded, 
were but as © a ſenſeleſs. lightening,” (e) ſhe found 
herſelf courted by all the Proteſtants of the world, 
and came, not umuſtly, to be confidered as the head 
and protectreſs of that intereſt. When, therefore, 
ſhe aſſiſted the Prince of Cnd#s party in France 
againſt the Guiſet, ſhe obſerved, that not to do io, 
would be © to betray careleſly her own religion, fe- 
“ curity, and fafety.” She ſpoke of it as the common 
cauſe ; 1he entertained the ſtricteſt correſpondence 
with the numerous followers of her faith in Germa- 


0 (2) Vide Mem, de Sully. 2, 81, 245. %) Camden. 16. 
| | "JF 
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3 and when ſhe protected the Dutch againſt Philip, 
te reſolved © that it was Chriſtian Piety to relieve 
.< the afflicted 7 — erg of the ſame 
. * Religion which ſhe ed.” CE tak 
Another, —— effect of this divi- 
_fion of Chriſtianity, appears in the reaſoning of the 
fame ELIZzAZATR againſt the remonſtrances of Spain. 
upon the depredations of Drake in the South Seas. 
Mendoza, the Spaniſh Ambaſſador, having complain- 
ed of his ſailing at all in the Indian ocean, ſhe an- 
ſwered, that whatever appeared to have been taken by 
robbery, ſhould be reſtored ; hut that as for commerce 
in thoſe ſeas, the Spaniards had prohibited it“ con- 
te trary to the Law of Nations? That ſhe could not 
perſuade | herſelf that they poſſeſſed any juſt title by 
the Biſhop of Rome's donation, in whom ſhe acknow- 
ledged no prerogative in fuch caſes, ſo as to lay 
tie upon Princes who owed him mo obedience, or, as It 
were, to infeoffe the Spaniard in that new world. (g) 
The protection of Drake, in conſequence of this rea- 
ſoning, is well known: | A, 

On the other hand, the Papiſts wrought upon one 
another by the ſame ſort of arguments; -the glory of 
_ _ _—_ upheld by _ deſtruction of heretics, 

the maxims of intolerancy were ev 
where —— Err nd 


(F? 1d. 61, 64, 119, 137, 321. See alſo a letter of Elizabeth, 
written in @ very vehement ſtrain, to Henry IV. upon his change 
of religion. Morlante, that King's Ambaſſador, offering, ſays 
Camden, all kindneſs in his Mafter's behalf ſhe being much diſ- 
ted in mind, ſnatched up her pen, and wrote às follows: 
{0001 what deep ſprrow ! what vehement grief! what fighs 
have I felt at my heart for the things which Morlante hath told 
me of! Whereas you do religiouſly and ſolemoly offer me 
* friendſhip, I know, to 4 - coſt, I have well deſerved it: 
neither ſhould I repent that, had you not changed your Fa- 


* ther. Verily from henceforth, I candot be your Sifter by the 
0 Father!“ She concludes, * Your Siſter, if it be after old man- 

ner; as for the new, I have nothing to do with it. E148. Ra. 
Ik. 475. | (2) Id. 258. 


1 4 


Of this, many parts of our own hiſtory are an 
ample illuſtration; and in particular, when the hi. 
gotted, or hypocritical PRILI II. was about to in- 

vade England, he was inſtigated, excluſive of other 
reaſons,” by ſuch arguments as theſe. That, ſeeing 
God had bleſſed him with ſuch exceeding great 
bleſſings and benefits, be in like manner would per- 
form ſome what which might be pleaſing and ac- 
ceptable to God. But nothing could there be 
more acceptable to God than to propagate and en- 
large his church. That the church of Gad could 
not be more gloriouſſy or meritoriouſly propagated, 
than by the conqueſt of England, and replanting 
the Catholic Roman Religion and aboliſhing here- 
e ſy there.” (x) So alſo, when Parry and others had 
undertaken at various times to aſſaſſinate Ex1zaserty, 
and wavered in their undertaking, they were confirm - 


cell in it, the one by hlulion from the Pope, the 


other by Babiugton, who laboured to prove to them, 
that if ever Equity and Juſtice could be violated, it 
was to be done for the promotion of the Catholic re- 
ligion. (i) Ia the ſame ſpirit, the maſſacre of St. 
Bartholomew was called a remedy by De Gondi, the 
French Ambaſſador in England, (4) and in the Bull 
of ex communication againſt the Queen, ſhe is deno- 
minated © pretended Queen of England, and the ler- 
* vant of wickedneſs.” (/) Truſting to this Bull 
and the efforts of ſo powerful a miniſter of his com- 
mands as PuILIr, the Pope had conceived the de- 
ſign of ſetting one of his nephews on the throne of 
Treland, and exerciſed before hand the rights of So- 
vereighty by creating Sukely,- the adviſer of the 


"(bY Caine; a66; () Camden, 307, 339 
On 


()) Id. 192. It is ſomewhat curious to remark the liſe of 


Bigotry. If what the author has been hunfelf told at Touloule 
be wue; proceſſions of thankſgiving were made till within a we. 
few years in that city, in gratitude tor this remedy of St. Bartho- 
lomew's day. « (1) Camden, 145, gan 
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rough; and Baron of Roß. (yo) 

Bot however divided the Chriſtian States may ap- 
ir to have been among one another, they had not 
fight of thoſe marked diſtinctions which Religion 
had placed between them, and the lnfidel followers 
Uf Manower: The Cruſades, indeed, had been 
laid aſide from impoteney, but the Turks were ſtill 
conſidered as the common enemy; and hence 


when the news of the iſſue of the battle of Aπẽ,, 


was communicated to CHARLUSs V. he affected 
rather to lament the wound which had been given 
to Chriſtendom, by the misfortune of one of its 
braveſt Monarchs, than to rejoice at his own 
ſucceſs; he forbade all public feſtivities, and 


pretended to wiſh'for an union with bis enemies, in 


order that . act with greater energy againſt 
the common foes of Chriſtianity. ()))) 


On the other hand, notwithſtanding the Treaties 


which, about this 'time, as we have feen, began to 


be made with the Ottomans; thoſe fierce barbarians | 


continued to enforce” their ſavage” maxims againft 
Europe; and ſuch was their contempt; that when 
the French Ambaſſador at the Porte communicated 
to the grand Vizir that his Mafter had beaten the 
Spaniards'; of what importance is it to me,“ re- 
plied the Miniſter, whether the Dog worry the 
* Hog, or the Hog the Dog.“ (ov), Their progeed- 
ings towards public Miniſters at their Court, were 
governed for a long time by this ſpirit; a writer of 
the laſt century aſſerting, what is proved in a great 
variety of eaſes, that the reaſon Why Ambaſſadors 
from Chriſtians were allowed to reſide among them 
was, in order to have in their poſſeſfion Haſtages for 
ie performance of Treaties, and on whom they 


£ 


(519 Camden. 230. (2) Roberiſ. Char. V. 2. 299. 
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might revenge their infraction. (p) They were the 
more inclined to conſider them in this light, accord. 
ing to the laſt mentioned author, from the idea which 
they entertained that Ambaſſadors were always poſ. 
ſeſſed of ſome ſecret inſtructions, which it behoved 
them to know before they would tranſact buſineſs 
with them; but which they never could arrive at, as 
long as they gave into the general maxims of Europe 
concerning their inviolability. () They ſeem there. 
fore for a long time to have ba, Fl hriſtian Am- 
baſſadors, as liable to every the moſt capricious ex- 
ertion of their power, and their treatment of theſe 
privileged Miniſters, (r) forms a groſs and eruel ex- 
ception to the laws concerning them, which as we 
ſhall have occaſion to obſerve; were received and 
acted upon by all Europe. That it aroſe chiefly from 
the ſpirit which animated the two Religions againſt 
one another, may alſo be fairly ſuppoled, becauſe 
the Alcoran enjoins the good treatment of the Huli, 


or public Miniſters; aud in their intercourſe wich 


the powers of their own claß, the Turks proceeded 
differently with reſpect to thoſe characters. () 
Within this period, among the States of Europe, 
began that remarkable and eharacteriſtic cuſtom, of 
entertaining Ordinary or Reſident Embaſſies at one 
another's Courts: an inſtitution liar to them- 
ſelves, and particularly evincive of thoſe many dil- 
Wicquef. De l'Ambaſſ. 1. 486. 4 <2 
n nch Jos Ambaſſ. _ This idea of the Turks 
was founded upon. ſome intelligence which they once received 
the Secret Infiruftions of Badovere, Ambaſſador from Venice, 
1535. The Republic had ſent him to treat of peace, ihe 
price of which, in his public inſtructions, was to be my 
He was however ſecretly inſtructed to offer three cities 


in the 
Morea in caſe _—_— was refiſ.d, The Porte, having infor- 


mation of this, inſiſled upon ſeeing the Secret Inſtructions, and 
forced Badovere to make peace according to them. Id. Ib. 

) Vide Wicquef. De I'Amb. 1. 395. Mem. touch. leſs Am- 
dafl. 115, 116, 120. Ps 8 Wiequef. ut ſup. 
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tin&ions which there are between their Law of Nav 
tions, and that of other ſets 22 S116 e 
The rigbt of ſending Em on extraordina 

occaſions, is as old as Society itſelf. There areſcarce 

any cuſtoms. which begin ſooner to appear, nor u 

there a tribe of ſavages ſo low in the ſcale of Huma· 

aity, as not to feel the neceſſuy of adopting them. 

It may therefore almoſt be ſaid to amount to à 2 

ral right; (/) certainly, at leaſt, the intercourie of 

mankind would be for ever retarded, if the attempts 
of nations to RON with ee were 
attended even with the apprehenfion of inſecurity. 

Hence the univerſal opinion concerning the ſacred- 

neſs and inviolability of the character of an Ambeſ 

/ador, within the territories of thoſe to whom he is 

add reſſed. Hence alſo, the impoſhibility.of _ 

fairly to ear, at leaſt, any tbing by way of propo 
which one State may have to communicate to ano- 
ther. All this, however, does not amount to that 
right or cuſtom, now ſo univerſal in Europe, of en- 
tertaining public Miniſters for a regular continuance 
of time at the Court, and in the Cabinets, as it were, 
of each other; a circumſtance remarkable in itſe 
and unknown to almoſt all other nation. 
It is to the great and peculiar intimacy of the Eu- 
ropean States, arifing from a vaſt variety of cauſes, 

a great part of which we have been endeavouring to 

detail, that this particular cuſtom muſt be chiefly-at- 

tributed. The nations of antiquity knew 8 of 
it: It is equally unknown to the uncivilized, to 
moſt other nations, out of Europe, in modern times. 

The ties of one common Religion; the aſſemblage of 

Princes in one grand Council, to protect a common 

tereſt; the cuſtom by which property and domi - 

nion could paſs from one people to another by mar- 

rage; the common laws of a great feudal F 


(1) See Vauel, a. f. 65- 


/ 


the general cultivation of Commerce, ſor the moſt 
part the growth of Treaties; the numberleſs fadi. 
| Hans righs, created by poſnive Copyeation; wn 
above all perhaps, the wonderful and jealous atten. 
tion which has * a long. time been paid among us 
to that part of our policy (generally conſidered as le. 
gitimate) whichis knn by the term of the Balance 
of Fuwer; all theſe, as we have ſeen, :confpired to 
render the connections of the European States pecu- 
Few, or none of theſe reaſons could apply to the 
antients; and the ignorant, or deliberate policy of 
moſt . of the moderns (other than European) male i 
equally inapplicable to m. From the flight view 
which we took of the Law of Nations of other claſ. 
ſes of people, it was found that there was little 
friendly communication among them; certainly, lit. 
tie opportunity of cultivating or extending among in 
dividuals, thoſe numerous liens which muſt naturally 
be continually ariſing from the circumſtances above 
mentioned. The, two of thoſe cireumſtances moſt 
likely to have exiſted elſewhere, namely, Commerce, 
and the Syſtem of the Balance of Power, were but 
little known to the politics of the Romans, or their 
neighhours. Thoſe Giants of their time, deſpiſed 
both the one and che other; and, what is remarka. 
ble, their opponents, whether in Aſia, Africa, ot 
Greece, do not appear to have paid that attent on to 
them which they deſerved. The progreſs of any one 
power was not foreſeen ſo long before hand, as 10 
render ãt neceſſary for them to ſettle that combination 
of alliances and intereſts, which ſo peculiarly di- 
tinguiſhed the natious of Europe, and which render 
it ſcarcely poſſible for one to move, without ſooner 
or later involving all the reſt; With reſpe n 0 
Commerce; thougſi much cultivated for the fake. of 
enjoying the produce of the arts, it was but ſeldom 
conſidered as a national fund, or the vehicle of 2 
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er. The N held it in contempt; 
during the Commonwealth they were not known to 
make one law in its'favour; (7) and they actually in- 
hibited, aſterwards, a communication with _ 
mercifants, left they ſhould diſcloſe the ſecrets of the 
interior. (w) A policy, in which they have been 
long and firialy imitated by the Chmreſe. (x) © 
Among ſuch a people, there could be little neceſ- 
ſity for a ſtanding regular communication; their in- 
tercourſe was temporary, and their embaſſies confin- 
ed to extraordinary occaſions. In Europe, on the 


contrary, not only ſovereigus, but even individuals, 


have long had fo much, and ſuch intimate connec- 
tion, that a conſtant communication of neceſſity pre- 
vails. Almoſt all the crowned heads are allied in 
blood, and the politics of various Courts are ſo in- 
terwoven together, that it is become neceſſary to 
have agents perpetually on the ſpot. 'y) Commerce, 
in particular, has been ſo eagerly cultivated, that the 
ſubjeQs of one country are ſpread over the face of 
another, and every community receives within its 
pale the citizens of all other communities, with 
friendſhip and reſpe&. As theſe, however, would 
be in a fituation peculiarly unprotected if left to 
themſelves, and-occafions might perpetually ariſe in 
which it would be neceſſary to appeal to the weight 
and dignity of their own e there was a farther 
reaſon for eſtabliſhing regular and ſtanding embaſſies, 
as the channels of intelligence, and the repreſenta · 


tives of power, Hence the riſe of Ambaſſadors in 
ordinary. | 


(9 Taylor's Civ. Law, 496. ge) Codex, L. 4. Tit. 63. L. 4. 
t 


x) It is to be hoped, however, that even our own age may 


remove the foundation. of this remark, and that Pekin may ſoon |; 


lee a dent Engliſh Ambaſſador. 


G 


(3) Mere curiofity to know what is going forward, without 


my perſonal buſineſs to tranſact, is ſaid to be a reaſon which in- 


elines the Venetians to receive theſe Embaſſies. Amelot. de la 
Houſs, 1, 131. 


Vor. II, U | It 


2 1. 8, 367. 380. Vattel, 5. 66. 
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It muſt he obvious, however, to the hiſtorical 


reader, that the growth of theſe reaſons was ſlow. 
Many of them have been traced in the preceding 
chapters ; the balance of power was ſcarcely thought 


of, till the conteſts for Italy aroſe between France 


and Spain in the fifteenth century; and the improve. 
ments in navigation and diſcoveries in the EAI and 
We/t, gave its peculiar ſpring to commerce about the 
ſame period. The cuſtom, therefore, we ſpeak of, 
could hardly have been known before, and it is men- 
| tioned accordingly by Wigquefort,, as commencing 
not above two hundred years before the ſeventeenth 
century. () 3 Wr 
Ambaſſadors in Ordinary have been attributed by 
ſome to FR DIN AND the CarH Ole, whoſe policy 
led him to entertain them at various courts, as a kind 
of honourable. ſpies : (a) by others, with no ſmall 
probability, to an imitation of the Pope, who had 
long been in the habit of ſending Nuncivs to refide at 
various courts in the ſervice of religion. (5) But, 
whatever was their origin, the Juriſts ſeem to agree 
that they are not of natural right; (c) and; however 
univerſal they may fince bave grown, doubts, about 
the period before us, were apparently entertained of 
their utility. HENRY IV. of France, while King of 
Navarre, entertained none at other Courts; and Hen- 
VII. © that wiſe and politique King, ſays Lord 
Oe, „ would not in all his time ſuffer Lieger, Am- 
baſſadours of any foreign King, or Prince within 
*< his realm, nor he with them; but upon occaſion 


(z) Wicquef. De VAmb. 1. 8, 367, 380. 
1 Fred, Marſlaar. De Leg. 307, : 


6) Barbeyrac. Præf. ad Bynk. De For. Leg. . 
(e) Grot. D. J. B. et P. 2. 18. 3. 2. O pains ation jou apo 
unt, que nunc in uſu ſunt Legationes a/idue quib V von 
* opus docet mos amiquus, cui illze ignorata,—See alſo Wicquet- 
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« uſed Ambaſſadours.” (d) So late as 1660, a Mem- 
ber of the Poliſh Diet afferted, that the Ambaſſador 
of France had no cauſe of reſidence there, and that 
as he did not return home, according to the ' cuſtom 
Ambaſſadors, he ought to be conſidered as a ſpy. T 
ars afterwards, the Deputies propoſed very warm- 
y to ſend home all Ambaſſadors whatſoever, 'and to 
make a law regulating the time of their ſtay ; (e) and 
even the Dutch, who, one would imagine, had great- 
cr reaſon than the Poliſh nobles for encouraging an 
intercourſe with foreigners, debated in 1651, how 
far this ſort of embaſſy was of any advantage to them. 
(f) The greater part of nations, however, have 
now admitted their neceſfity; and though at the com- 
mencement of the period before us, men had affix- 
ed no preciſe ideas to what was conſidered as a no- 
velty, and even now the admiſſion of theſe embaf- 
hes cannot be demanded as a matter of law; yet the 
cuſtom is ſo general, and they are confidered as fo 
much of courſe, that the friendſhip of 'States can 
hardly be maintained without them. Not to ſend 
them therefore has been ſometimes regarded as an 
affront. (g) 5 
The power, however, of remaining for ſo long a 
time ce at one r ee occaſion to innu- 
merable opportunities ing to its prejudice. An 
Ambaſſador was thus neo be — 801-49 inted 
with the characters of the men in power, and of the 
nation at large; he could obſerve their reſources, 
their objects, their factions; he had time to intro» 


(d) 4th Inftit. 155. They were called Lieger, from Legger, 
or r, (Dutch) To remain in a place. 
e. Wicquef. 1.8. Y Bynkerſh. De. For. Leg. C. t. 
\(g) Hodie tamen ita uſurpantur, ut fine illis, amicitia vix ſta- 
inter poppies diverſos coli videatur, etfi nec mious uſum ha- 
deant exploratorum. Hub. De Ju. Civ. I. 3. c. 13. See alſo 
Mem. touch. les Ambaſſ. 25. where Charles L of England ex- 


N ** the Dutch for not ſending a reſident 
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duce himſelf into all their deſigns; to tamper with 
their honeſty, and thereby, if his maſter's intereſt 
required it, to ſhake the very government itſelf 
Many foreign Ambaſſadors have been known to do 
ſo, more particularly at this period of the augment. 
ed buſineſs and intereſts of Europe; means were na. 
turally ſought for to reſiſt them; and about the mid. 
le of the ſixteenth century, a great and folemn queſ. 
tion was debated concerning the 1oviolability of Am- 
baſſadors in general, the account of which will form 
the next object of our ſpeculations. *- * 

In the year 1567, 'Le/hie Biſhop of Roſs, came to 
the Court of England, 1n behalf of his miſtreſs the 
unfortunate Queen of Scots; who, although ſhe was 
_ detained priſoner by the Engliſh, was allowed to ſend 
him, to plead before the Commiſſioners #ppointed to 
examine into her cauſe. Nothing was determined 
by the commiſſion; () but Leſlie continted at Court, 
and exerciſed the office of Ambaſſador of Mazy 
for the ſpace of one year, when, being cor cerned in 
raiſing a rebellion againſt the Engliſh Government, 
he was committed to the cuſtody of the' Biſhop of 
London. From this he was ſoon liberated, and re- 
turning to his function of Ambaſſador, continued to 
preſerve it near two years longer. At that time, be: 
ing detected in the attempt to raiſe a ſerious conſpira- 
cy ini favour of Marr againſt ELIZABETH, be was 
once more committed; and the following queſtions 
concerning him, as appears from Lord ene, 
State Papers, were propounded to Navid Lewis, Va- 


lentine Dale, William Drury, William Aubrey, and 


Henry Jones, learned civil lawyers. 

I. Whither an 'Embaſſador procuring an inſur- 
ce rection or rebellion in the Prince's cowntrey, to- 
« warde whome he is Embaſſador, is to enjoye the 
e priviledge of an Embaſſador? ? | 


909) Camden 173. 
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II. „ Whither he may not, Jure Gentium et Ciyi- 
“li Romanorum, be poniſhed as an enemy, traitor, 
or conſpiratot, againſt that Prince, not wirhſtand- 
inge he be an Embaſſador? u e. 
| To theſe two queſtions they anſwered: Touch - 
* inge theſe two queſtions, we are of opynnyon, - 


that an Embaſſador procuringe an inſurrection, or 


t rebellion, in the Prince's cowntrey towards whon 
the is Embaſſador, ought not, Jure Gentium, et Ci. 
« yili Romanorum, to enjoye the privileges, other- 
« wiſe dew to an Embaſſador; but that he maye, not- 
„ withſtandinge, be poniſhed for the ame. 
III. „ Whither, if the Prince be depoſed by the 
„ comen Aucthoritie of the Realme, and an other 
elected and inveſted of that Crowne; the Sollici- 
tor, or Doer of his cauſes, and for his ayde, (al- 
though the other Prynce do ſuffer ſuch one to be in 
* his Realme) is to be accompted an Embaſſador, or 
to enjoy the privilege of an Embaſſador ? ? 
To this they anſwered © We doe thinke, that the 
*© Sollicitor of a Prince laufully depoſed, and an 
© other beinge inveſted in his place, cannot have the 
« privilege of an v for that none but 

“ Prynces, and ſuch other as have Soverayntye, m 
: hank Embaſſadors . e 97 rt * 
IV. „ Whither a Prynce, comynge into an, other 
* Realme, and remayning there under cuſtpdye and - 
* garde, ought, or may have there his Sollicitor of 
his cauſes, & yf he have, whither he is to be cownt- 
ow. % a 

To this they anſwered, We doe thinke that 

* Prynce comynge into an other Prynce's Realm, an 
* beinge there under garde, and cuſtodye, and re. 
% mayninge ſtill a Prynce, may have . Sollicitor 
* there; but whither he be to be accompted an Em- 
* baſſador, that dependeth Tn the nature of his co- 
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V. < Whither if ſuch a Sollicitor be ſo appointed 
* by a Pryuce ſo flyenge, or comynge into an other 
* Piyace's Realm; if the Prynce in whoſe Real, 
* the Prynce ſo in Garde, and his Sollieitor is, ſhall 
„ gdetownce, or cauſe to be denownced, to ſuch x 
Sollicnor, or to ſuch a Prynce under cuſtodie, that 
* his ſaid Sollicitor ſhall. hereafter be taken for no 
© Embaſſador; whicher then ſach Sollicitor or Agent 
can juſtly clayme the priviledge of Embaſſador?” 
To this they anſwered, © We doe thincke that the 
* Prynce to whom any perſon is ſent in meſſage of 
„ Embaſſador, may for cauſes forbidd him to enter 
* imo his lands, or, when he hath receyved hin, 
_ * comaunde him to departe; yet ſo long as he doth 


* remaync in the Realme, and not excede the bounds * 


* of an Emboſſ:dor, he may clayme his privilege 2 
* Embaſſador, or Sollicitor, according to the quali 
ce tie of his com1l::on,” | 10 

VE © Whither, if ag Embaſſador be confederacy, 
or be ayder, or comforter of any traytor, know- 
inge his treaſon towarde that Prynce, towarde 
* whome, and in whoſe Realme he pretendeth to 
* be Emiallador; ys not puniſhable by the P 
«© iu M hoſe Realme and ageinſt whom Leb treaſon is 
* committed, or confederacy for treaſon conſpired?” 

And to this they anſwered, © We doe thincke that 
* ag Embafſador aydinge and comfortinge any tray. 
5 tar in his treaſon towarde the Prynce with whom 
he pretendeth to be Embaſſador in bis Realme, 
„ knowivge the ſame treaſon is puniſhable by the 
* ſame Prynce ageinſt-whome ſuche treaſon is co- 
„ mytied.” ( 5 . 

Theſe anſwers of the Civilians were ſuppoſed to 
be ſo deciſive in favour of the intentions of the Court, 
that the Biſhop was ſent for from his confinement 
the Iſle of Ely, and after being ſharply rebuked, wi 


(4k) See Burleigh's State Papers, by Murden. 18. dh 
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told he ſhould no longer be confidered as an Ambaſ- 
ſador, but ſeverely puniſhed as one who well deſerv- 
ed it. He, however, anſwered with much firmneſs 
and apparent knowledge of the law of nations, that 
he was the Ambaſſador of an abſolute Queen, and 
of one who was unjuſtly depoſed, and had, accord- 
ing to his duty, carefully endeavoured to effeQtuate 
the delivery of his Princeſs, and the ſafety of both 
kingdoms. That he came into E.gland, with the - 
full 3 an Ambaſſador, upon public war- 
randiſe, or conduct, which he had produced; 
and that the ſacred prĩvi of Ambaſſadors were 
by no means to be violated. Burleigh in return, ob- 
ſerved that no privilege or public warrandiſe could 
otect Ambaſſadors that __ the public 
Majeſty of a Prince, but they are liable to penal ac- 


tions for the ſame; otherwiſe lewed Ambaſſadors 


might attempt the life of princes without any puniſh- 
ment. The Biſhop ſted in his poſitions, and 
maintained that the privileges of Ambaſſadors had 
never been violated via juris ſed via, facti, not by re- 
gular form of trial, but by violence. (/) This bold- 
neſs, or the true view which he ſeems to have taken 
of this nice ſubject, appears fo far to have weighed 
with the Miniſters of EL1zanxTH, that they did not 
dare to put him to death, with the Duke of Norfo/k 
and other conſpirators, but after detaining him for 
ſome time in priſon, baniſhed him the country in 

This curious caſe was ever afterwards the ground 
work of much diſquiſition in the law of nations. 
The opinions of the five Civilians above recited, did 
not long continue to be orthodox; and however ſome 
ſages of the law of England may have formerly de- 
termined for that particular country, the beft proſeſ- 
ſors of the Law of Nations have held, that whatever 


( Camden 16g. 


crime 


- 


crime an Ambaſſador may commit, whether -agalaſt 
the pofitive municipal law of the land where t 
reſide, or againſt the general law of Nature, thay 
n may be right to treat them as an enemy; that is, as 
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if they were in open hoſtiljty, yet neither ought more 
7 ꝗ— to be Non than the necellity of lelfde 


fence exactly requires, nor can they ever be made 


AubjeR to any fort of judicial proceſs whatever, 
thoſe ho have not taken a view of the opinions on 
the matter, and to man) who have even turned their 
minds to theſe points; it will be neceſſary, perhaps, 
to take it up as high as we are able, and to go 
through the whole ſubject of inviolability in general. 
We may then examine the authorities on this pant 
cular queſtion, by which it will appear how far tbis 
opinion is made to extend, the doubts that were for- 
merly entertained, upon it, the caſes that have actual. 
{ly happened, and the amount of What has aQually 
en determined by thoſe caſes. WET wy: 
With reſpect to the general point of inviolablliy, 
it may be neceſſary to premiſe that it admits of two 


diviſions, I. as it merely concerns the ſuperiour pro- 


tection and privileges which Ambaſſadors have been 
allowed to enjoy. II. as it carries along with it, an 
exemption from the civil and criminal - juriſdiction 
of che country where they reſide, all which we have 
ſeen, was poſitively aſſerted by the Biſhop of Rok. 
As to the firſt point, there has been at all times 
thrown about the perſon of an Ambaſſador, a certain 
ſacredneſs which ſeems to have been generally allow- 
ed by every nation capable of ſending or receiving 
one; and 1t is to be deduced as a natural conſequence 
of that N which induces men to receive em- 
baſſies at all. For it is oue of the firſt laws of mankind 
that they ſhould ſeek an intercouſe with one another; 
their love of ſociety and their mutual wants demand 
and infiſt upon it. But if they have a right to " 
| end, 


i==iw 
YE 27 EE. b 


As this may appear extraordinary to the bulk of | 
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end; they have alſo a right to the means, and every 
— Path, to thoſe perſons who ate choſen 
as the inftruments of communication, muſt be a vaty- 
ral conſequence'of the conſent to encourage that com. 
munication. But this infinunity will, for the moſt 
part, amount to protection far greater than that en] 
ed by the common ſubjec̃ts of the ſtate” An Ambaſ- 
ſadot neither knows, nor ſubmits to the laws of the 
country to which he is ſent; he goes not on his on ac- 
count, on private buſineſs,” or private pleaſute; but 
as the repreſentative of another; as the preſeutation 
of the diguity, ptivileges, power, and rights which 
others would enjoy,” had they continued within their 
own precincts. And thus, by conſent, and a ſenſe 
of mutual advantage, he is allowed to repreſent and 
rſonify, if I may ſo 'calbit, all theſe high privi- 
rot in the very boſom of another community, for 
the ſake of tranſacting better the whale buſineſs of the 
world. But this, as is obvious, could never be, 
if ſuch a repreſentative were to be confidered, as no 
other than a common ſubject of the land to which he 
is ſent; as one, merely enjoying the protection of 
ſuch laws as prevail, which in many als may be no 
protection at all, Hence, the peculiar ſacredneſs 
which the laws of the world have thrown about the 
perſons of Ambaſſadors; and the indulgencies above 
all other men, within the ſame community, which, 
from the moſt antient times, they have been ſuffer, 
ed to enjoy. ot, | | | 
Of this we have examples in the oldeſt hiſtories, 
and in almoſt alt eodes of law; and among the reft, 
an eminent one in the Jewiſh ftory, where David's 
meſſengers to Hanan King of the Ammonites, being 
treated with contempt and inſulted by that prince, 
whom they were ſent to conſole on he loſs of his 


father, it was the cauſe of dreadful war between the 
nations, in which ſeven and forty thouſand. of the 
* | Ammonites 


/ 
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Ammonites were deſtroyed. (I) So alſo the great 


rage expreſſed by Xerxes agaiaſt Athens, which end. 


ed in the entire deſtruction of that city in the Perſian 
invaſion, was ſaid to be owing to their violence 


towards his Ambaſſadors though coming with an 


hoſtile meflage. The ſack of Rame by Brennus; of 


| Corinth by the Romans, and of Philomela by Fazn:. 


nick BARBAROSSA in the thirteenth century, was 
the conſequence of the ſame ſort of conduR. 

alſo, thoſe various marked paſſages in the Dye, 
and the works of different Roman lawyers, which all 
tend, in the moſt explicit terms, to enforce.this ne- 
eeſſary doQrine. The Arabians, the Chine/e, the 
Tntians, and the Mexicans, are all found to unite in 
it, (/) nor is there ſcarce a point in morality more 
generally received; the exceptions to it being few 


in number, and chiefly to be found among the 


Turks, upon the reaſon for which we have already 
obſerved.  \ e N 
The caſes are indeed innumerable, in which the 
ſecurity of public Miaiſters is peculiarly provided 
for above other men, and the rule ſeems to be, that 
every privilege ſhould be beſtowed upon them, i 
want of which would interfere with the purpoſes of the 
Embaſſy. (m) Thus, it ſeems univerſally agreed, that 
a public Miniſter and his Suite, ſhall always be ev 


empt from every ſort of law proceſs in the nature of 


are known, it is at their own 


a civil action, from the juſt fear that their being liable 
to be ſo called upon, might perpetually engage their 
attention from matters of higher import to their na. 
tion. Nor is this the injuſtice, which at firſt it may 
be imagined, to the ſubjects of the country where 
they reſide; ſince, as their privileges io this reſped 
peril that any one puis 


a confidence in them. (n) 


(* Chronicles, chap. 19. (1) See Vattel, 5 284. 
m) Bynkerſh. De For. Leg. e. 6. 
(x) Vide Grot. D. J. B. et P. 2. 18. 9. to. 85 
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So univerſal is this 5 th 
pean States, that where a | Anat apo conſtitution does 
not allow the Prince a diſereti power 10 theſe 
matters, the laws have generally taken it into their 
confideration, and brought the country to à level 
with the univerſal Law of Nations upon. the point. 
Thus, it being found in England in the beginning 
of this. century, that there was no legal puniſhment 
for thoſe who violated the privileges of an Ambaſſa- 
dor; the jth of Ann. c. 12. was paſſed, by which 
the matter was put out of doubt ; and whoever now 


dares to ſue out any proceſs. againſt any public Mi. 
niſter, or his 2 are deprived 1 trial 
by jury, and if convicted of the ſame by the oath of 
one or more witneſſes, before the Lord Chancellor, 
and the two Chief Juſtices, or any two of them, 
they are to be deemed. violators of the Law of Na- 
4 tions, and diſturbers, of the public repoſe, and to 
* ſuffer ſuch pains and penalties and corporal puniſh- 
« ment, as the ſaid Lord Chancellor and Chief Juſ- 
**.tices or any two of them ſhall judge fit to be im- 
** poſed and inflicted. Thus theſe magiſtrates, ac- 
cording to Blackſtone, have an unlimited power to 
proportion the puniſhment with the crime. (% 
The occaſion of the Statute was the well known 
arreſt of the Ruſſian Ambaſſador on the 21ſt July 
1708, who being upon the eve of his departure, and 
indebted to Thomas Morton, a laceman, and various 
other tradeſmen, they reſolved to arreſt him accord- 
ing to the ordi rms of law. This was done 
with ſome circumſtances of aggravation, for the Am- 
bafſador, thinking himſelf attacked by Ruffians, de- 
ended himſelf, but was overpowered, and ill uſed 
by the Bailiffs, who carried him to a ſpunging-houſe, 
where he was detained till the Earl of Feverſham 
bailed him. He immediately complained to the 


(s) Commentaries, 4. 71. 


"Qin 


exemption among the Ears + 


f this violation of the hen OI? and 
"he Count de Gallas and the Baron Spanheim,” Ambaſ. 
| Fadors of Sweden, and Pruſſia, together with ſeveral 
Fore foreign Miniſters, joined in the complaint. 
The Queen was indignant at the affront, and Morton, 
the attorney, and all who were coneerned in the ar- 
reſt, to the number of ſeventeen, were committed 
to euſtody, and otdered to be proſecuted with the 
utmoſt ſeverity of the law. Moſt of them were 
brought to trial, on an information of the Attorney. 
General, and were found guilty of the fads, Hough 
the queſtion, how far thoſe facts were criminal, was 
reſerved to be argued before the Judges; ; which 
_ queſtion was never determined, (p)- Mr. Boyle, the 
Secretary of State, writing to the Ambaſſador, 
ſpeaks of the attempt as deſperate and diſmal,” 
and the Privy Council were ſeveral times ſummoned 
to conſider of his ſatisfaction. (9) As far as puniſh- 
ment, however, was concerned, none could be ob- 
tained, and the affronted M iniſter was forced to be 
content with bis liberty, the reimburſement of his 
expences, and the enaction of a law, by which the 
above - mentioned proviſions were made in future. 
(71; FRE e however, having merely ob- 
ſerved, that the Muſcovife Ambaſſador had been tak- 
en out of his coach by violence, in contempt of the 
Protection granted by her Majeſty, without taking no. 
nice F the breach'sf the Low" of Nations, which i. 
ſaperiour and "antecedent to all municipal laws;“ 
the foreign IHgſters'y yo One et n VE 


© 
| 
: 
= 


1h) Black. Conan 1. 35 35 att? 
> Q). Jindal. Contin. of 135.4 103. 44. Ae 
J Mr. Addiſen, writing on this ſubject to Lord Mende 

5 enice, obſerves, **. Your Lordſhip Pes that. the Puch $ 
of Ambaſſadors are under very /?t:l: reg ulation i in Fn 
© and 1 believe that a bill will be promated- Habe next rlia 
* for ſetting them open a certain foot, &c. &c.” ' Cole's State 
Pap. 546. 9:2 (@) — 
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and procured the addition of theſe words, © Con- 
< trary to the Law of Nations and in prejudice of 
< the rights and privileges which Ambafſadors, and 
other public Miniſters, .authorifed and received 
e as ſuch, have at all times been thereby poſſeſſed 
* of, and which ought to be kept ſacred and inviola- 
« ble. () With this Act of Parliament elegantly 
engrofſed, and an apology for not being able to pu- 
niſh the perſons of thoſe who had affronted his Mi- 
niſter, the Cz ax, who at firſt inſiſted upon their 
deaths, was at length induced to be content; and 
thus ended this delicate affair. We may obſerve 
upon it, however, that although it was thought ne- 
ceſſary toquaſh the proceedings againſt the Muſcouiie 
by this expreſs act, yet nothing was abſolutely de- 
cided upon the old law of the land, as it might be 
ſuppoſed to relate to the validity of a proceſs againſt 
an Ambaſſador. All that was ſettled with certainty, 
was the impoſſibility to puniſh thoſe perſons who 
made the arreſt, and the nullity of ſuch arreſts in fu- 
ture. No precedent had been known by which ſuch 
detentions had been authoriſed, or even attempted ; 
and a queſtion therefore 'may not unfairly be raiſed, 
how far the law of England, even before. this time, 
ever permitted what it calls in the Statute, © a Vio- 
« lation of the Law of Nations.“ Comyms, t 

he mentions not the puniſhment of their infraction, 
yet ſeems to hold that all proceſs againſt Ambaſſa- 
dors was void, even before the 7th Ann; fince in 
laying down the law of Ambaſſadors, he quotes the 
opinion of Grotius, concerning their immunity, Be- 
fore he comes to mention the ſtatute. (7) And it is 
therefore not improbable, that he thought that opi- 
nion was a part of the common law of England, al- 
though much elucidated and ſtrengthened by the ſta- 
tute. Blackſtone aſſerts in terms, that the common 


O Tindal, 4 118. G Comyns Dig. Art. Amb. R. 
| law 


. dors in their full extent, by immediately ſtopping all 
legal proceſs, ſued out through the ignorance or raſh. 
veſs of individuals, which may intrench upon the 
immunities of a foreign Miniſter, or any of his train; 
C the more effectually to enforce which,” he conti. 
nues, when violated through wantonneſs or info. 
« lence, it is declared by the ſtatute 7th Ann, &c, 
Ke.“ Hence it ſhould appear, that in his opinion, 
the ſtatute did not create any new law, except as far 
as the puniſhment of the perſons violating the Law 
of Nations was concerned; and that the reſt was 
merely declaratory of what the common law had al. 
ways been. () Whichever way this may be, in 
other times, probably, the violaters of the law 
would have been ſeverely - puniſhed, even without 
ſuch a ſtatute, as may be from the following 
caſe. In the year 1627, one Philip Weiſeman a Ger- 
man, who was a kind of Purveyor to foreigners in 
England, having bargained to defray the Ambaſſa- 
dor of Denmark's expences at a certain rate from 
Paris to London, made ſome unreaſonable demand 
upon him on his arrival at the latter place, and that, 
ſays Net, with much touch to his honour.” The 
Ambaſſador complained to the Lord Chamberlain, 
who acquainting the King, order was made for the 
Lord Preſident of the Council, the Lord Chamber- 
lain, and the Vice Chamberlain to hear and deter- 
<« mine” the buſineſs. The cauſe was examined, 
and the following record and ſentence was the con- 
uence. | 4 

„ Henry, Earle of Mancheſter, Preſident of the 
Privy Councill of his Majeſty of Great Britain; 
* Philip, Earle of Montgomery, Great Chamber- 
« laine, and of the Councill of State to his ſaid Ma- 
« jeſty, being Commiſſioners and Deputies for his 


Cu) Comment. 4. 70. 


« ſaid 
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« ſaid Majeſty to beare the proteſtation which the 
Lord Roſenbrancł, Ambaſſador Extraordinary. from 
« his Majeſty of Denmark, ſhall make againſt Phi- 
« lip Weiſeman, for certaine injuries and calumnies 
« which he ſhould ſpeak and write againſt his per- 
“ ſon, in prejudice of the honour of the King his 
« maſter, and of his own particular reputation; 
having by expreſs commandment from his Majeſ- 
« tie adjourned, and examined the foreſaid Hiulip 
« Meiſeman, and having underſtood at the ſame time, 
« by confrontation, ſome of the domeſtiques of the 
« ſaid Lord Ambaſſador, and others; as alſo en- 
« mined his letter to the ſaid Lord Ambaſſador : we 
« finde that the ſaid Philizp, without any reaſon or 
<« cauſe, having received more monies than were 
« agreed „according to his own confeſſion, 
« hath maliciouſly and impudently blazed abroad, 
« ſuch words and writings, without having regard 15 
« the honour of the per ſon um he preſents, or to his 
« own particular quality; Therefore we have inor- 
« dered that he be put in ſafe cuſtody, untill he gi 
« ſatisfaQion to the foreſaid Ambaſſador, if he thi 
« it not fit to bring him before the King his maſter, to be 
«* puniſhed according io his demerit. In faith whereof 
« we ſigne this preſent inſtrument this 14th of April 
« 1627. Mancheſter — Montgomery—Carleton.? 
« The fellow, continues Fine?, © perfiſting ſtu- 
borne and moſt averſe from ſubmiſſion, was after. 
four or five days reſtraint in the houſe of a meſſen- 
ger, delivered by a warrant fromthe Lord Preſident, 
and the Lord Chamberlaine, from the Meflenger's 
hands to the Ambaſſadors ; who, cauſeing him to be 
impriſoned in the counter, by virtue of the ſaid war- 
rant, which gave him power 10 diſpoſe of him, he was 
upon the point of being ſent to Hamburg; but his 
ſtomach leſſening, and his ſubmiſſion made with ac- 
knowledgement of his guilt, both by word, and 
I 


writing, 
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writing, he was at laſt fet at liberty. () Hnd hers 
we ſhall cloſe what we have to ſay concerning the 
exemption of Ambaſſadors from the cui juriſdiction 
of the country where they reſtde; 
Concerning their exemption from the criminal Ju- 
riſdiction, ia caſe they violate - either the poſitive 
laws of the land, or the general law of nature, much 
more is to be obſerved; nor is there perhaps a ſub. 
ject of greater nicety, within the whole ſcope of the 
law before us. F ee e 
Certainly it may at firſt ſtartle us, to think that a 
human creature, a foreigner, a bad man, or a fool, 
Mall have it in his power to come into our country, 
and be guilty. of riot and diſorder, raiſe rebellion, 
or commit murder, and fhall afterward ſet the arm 
of the law at defiance, merely becauſe he is cloath- 
ed with a repreſentative capacity. It can never, it 
ſhould ſeem, be intended, by the cuſtom of nations, 
that inviolability ſhould extend ſo far; for in that 
caſe it would indeed be in the power of lewd Am- 
baſſadors, according to Lord Burleigh's expreſſion, 
Y to attempt the life of Princes, and to plead pri- 
vilege from puniſhment. But neither the one nor 
the other is the intention of the Law of Nations, as 
we ſhall preſently ſee. | | 


The whole reaſoning upon this ſubject may receive 


much light from the genera/ doctrine of inviolabili- 
Ys which may be reduced ſhortly to this ; that al- 
though one of the firſt principles concerning civil 
ſociety is, that every creature, within the pale of a 
community, ſhould, for the ſake of the common 
„be amenable to its laws; yet that for the 
| ſake of the ſame common good, caſes may and muſt 
ariſe, which may form an exception to the gener 
rule, and jt may therefore ſometimes be permitted, 
that either one man, or an order of men, may be 


(x) Finer. Puntillos of For. Amb, in Eng. 204 | (5) Ub Sub. 
deemed 
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deemed abſolutely exempt from all juriſdiction hat- 
ſoe ver, either for ever, or durante officio, according 
to the different forms of the conſtitutio . 
This is eminently proved by the nature. of the 
place of a Sovereign; the inviolability of which is 
2 part of its very being. By the place of a Sove- 
reign, L mean not any particular form of power, or 
any particular diviſion of it. I mean not a King, an 
0lgarchy, or a Democratic Council, or a mixture of 
all three. I mean, ſimply, that power in a'State, 
which, according to the ſhape of its conſtitution, is, 
while it laſts, Sor EME. It is evident that ſuch a, 
power maſt he inviolable, or there would be a con- 
tradition of terms; and not only this, but a poſſibi- 
lity, every moment, of deſtroying, not merely the 
Goverameat, but the Conſtitution; ſor no Conſſitu- 
tion can. contain a proviſion for its own deſtruction. 
To be a little more particular on this ſubject, let 
us ſuppoſe the cafe of a Public Functionary, inveſted 
with the ſupreme executive power of a State, with- 
out appeal. It is clear that he . muſt be inviolable, 
whatever breaches of the law he may commit; for 
if he is not ſo, he is liable to be tried ſomewhere, 
and that power which tries him muſt itſelf be ſu- 
preme above him; but he himſelf was ſuppoſed to 
be ſupreme, and the two are totally incompatible. 
It is very true that there are Fundionaries who may _ 
be, and have been made, - amenable to particular tri- 
bunals in the State; but ſuch FunRionaries are evi- 
dently not Sovereigns in the pure ſenſe of the word; 
and any objections therefore, founded upon this 
can have no force. It is alſo very true, that the 
Conſtitution may be ſuch as to veſt the Sovereign 
power in the ſame hands, only for a certain time; in 
which caſe the Functionary may be tried for miſcon- 
duct, after he has laid down his office ; and this is the 
— remedy which a people can legitimately and for- 
1 have againſt a tyrannical ruler, But neither 
0 


HN. X cau 


can this apply to thoſe Sovereigns that are hereditary: 


nor does it at all impugn the idea of inviolability 
durante officio : For could either the hereditary, or 
the temporary Sovereign, be deprived of his power, 
durante officio, and then made anſwerable; the whole 


abſurdity and incompatability of the two ideas 


would revive; the Sovereignty, it is evident, would 
no longer exiſt ; that power which could have the 
right to we the Functionary of his ftation, (let 
res what they would) being plainly above 

| This doctrine will prevade every part of the ſub. 


ject, and every caſe that can poſſibly be ſuppoſed; 


nor 1s there any refinement, nor any invention which 
can get rid of it. It is a radical defect, if. you will, 
incident to every ſcheme of Government, but it is a 


defect which it ſurpaſſes the limits of human under- 


ſtanding to cure. | 
Vader our own Conſtitution we have ſecured our- 
ſelves from any legal pretence in the Sovereign, to 


riſe above the laws; not only by the implied doc- 
trine of a compact between the King and the People, 


but by an actual compact, entered into and confirm. 
ed by a poſitive oath, to execute the laws. Now 
let us ſuppoſe, what is not the caſe, that it was al. 
lowable for the State to remove him from the throne, 


in caſe he broke his oath ; ſtill it would be impoſſi- 


ble to erect any judge of the caſe wherein he had 
done ſo, without annihilating the idea of his inde- 
pendent Sovereignty. For the Judge, ſo conſtituted, 
would be more ſovereign than the Sovereign, which 
is abſurd; or if, for the ſake of getting rid of the 
contradiction of terms, we ſay that he would be 
more ſovereign than the Functionary; he would bim 
ſelf be the Sovereign of the land; he would con- 
trolthecontroller; he would be the ſole Judge of the 
caſe when the King had broken his oath, and he 
could abuſe that power at pleaſure, fince no check 

| over 
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over him could be ſuppoſed; without beginning again 


the ſame chain of difficulty, and ending again ex- 
actly where he had begun. PL Bite 
The French, in their conſtitution of 1991, in 


which there is ſo much to praiſe and to condemn, 
endeavoured to fix a caſe of this kind; in which the 
attempts of an hereditary Sovereign might be legally 


puniſhed by dethronement. They enafted, © That 
« if the King ſhould put himſelf at the head of an 
* army, againſt the nation, or would not rag WT 
« a formal act, any enterpriſe. of the kind, which 
* was made in his name; ap if, being out of the 
e kingdom, he did not return within a time appoint- 
* ed by the legiſlative body, which ſhould not be 
te leſs than two months; in theſe three caſes, that 
* he ſhould be deemed to have abdicated the*king- 
“ dom.” (2) They did not, however, attempt to ſay 
expreſsly, with whom it lay, to declare, according. 10 
law, that the abdication was made. And yet ſuch 
legal declaration would be abſolutely neceſlary, to 
ive legal authority to any proceedings which might 
be founded upon it; and even if we ſuppoſe, what 
is natural, that they meant the legiſlative power to 
make ſuch legal declaration; it is evident that the 
Legiſlatrve power, was thus the Executive, for if it 
pronounced this abdication upon a falſe pretence, 


there was no power in the State to call it to Acrount 


for it. 
But are we really then to ſuppoſe, that the Sove- 
reign of a ſtate is actually ſo omnipotent, as to be 


incapable of being reſiſted? is he to be allowed to 


trample upon all the rights of thoſe whom he go- 
verns ; to ſet up power as right, and caprice as law ? 
Or, if there are laws which he cannot alter, is he to 


(z) Vide. Art. 6 & 9.8. 1. Ch. 2. T. 3. of the Conſtitution 
Francoiſe, 1791. | | | | 
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be permitted to break them at pleaſure, and to fu 


ſecurity for every fort of crime??? 
| We anſwer, that as long as the Conſtitution is pre. 
ſerved, we are left without remedy ; for no legal 
remedy is it able io ſupply. If therefore, goaded by 
the inſults and injuries of a Monfter,, we are dri 
beyond our patience ; our reſource. is, not in the lay, 
hut a violalion of it; not in the conſtitutional puniſh. 
ment, or ridaance of the Tyrant, but in the abſolute 
illegal deſtruction of the Conſtitution itſelf ; for ſuch 
is exery ſucceſsful rebellion, and every forcible 
change of the /egitimgtie Sovereign. And hence, in 
caſe of failure in our reſiſtance, even to a Sovereign 
V ho endeavours to ſet himſelf above the laws, the 
conſequences muſt be upon our own heads; for no 
one can ſay, not merely that the law bas not, but 
that it og not to have the power to puniſh us. (a) 
The Revolution of Great- Britain in the laſt cen- 
tury, furniſhes inexhauſtible food for ſpeculation, I 
will venture one, which I do not remember to have 
feen. Jans was equally the violator of his com- 
pact with England and with Scotland; and he was 
diiven away, by the ſame means from both coun- 
tries. In the firſt, however, the Conſtitution was 
preſerved. In the laſt, it was abſolutely broken. 
In England, the throne was declared vacant, which 
was and actual fact; (however rebellious the means 
which procured-it,) and the parliament did nothing 
more than cxerciſe its conſtitutionul functions of filling 
1 the vacancy. - In Scotland, the Parliament did, 
what, according to us, it never could have the /ega! 
power of doing, when it declared that King James 
had forfeited his erown. A youthful imagination, 
iaſpired wich a warm ſpirit of liberty, is apt to prefer 
(z) Te was this no doubt that made the veteran 5 May- 


1.4 d bid the Revolution Parliament beware, fince they debate! 
vun an Lalter about their necks. 


this 


I 


THE SEVENTEENTH CENTURY. 369 


this boldneſs of Scotland! A more experienced 
mind, inſpired with an equal love of liberty, but 
tempered by an attention to the nature of Jaws, ob. 
ſerves with pleaſure the judgment of England ! 
So much then for the inviolability of Sovereign 
Powers; in order the better to demonſtrate the poi 
bility of ſuch a privilege in the abſtradt. In the fu. 
ture courſe of our ſubject, we ſhall have oceaſion to 
obſerve, how this account of the nature of inviola- 
bility 72 general, will apply itſelf to that part of our 
enquiries which gave riſe to it. For having advane- 
ed ſo far as to diſcover, that there actually are caſes 
in which an. exemption from trial is neceſſary, and 
even yoavoidable ; and having diſeuſſed the poſhbi- 
lity, or impoſſibility of - /egally getting rid of this ex- 
emption, and, moreover, what we are actually ta 
think of the mode by which we may remove its 
preſſure ; we ſhall have the leſs difficulty in examin- 
10g the nature and extent of that facredneſs of per- 
ſon, which has been claimed and enjayed by Amba/- 

fab, „ EY: 
This exemption from trial however, in a public . 
Miniſter, does not go ſo far as that which we have 
juſt been diſcuſſing in the caſe of Sovereigns. For 
the latter is abſolute, general, and entire; the for- 
mer is confined ſolely to exemption from the juriſdica 
tion of thoſe tribunals which diſtribute juflice tothe coin. 

iry where he refides, It is never pretended by the 

law of his privileges, that an Ambaſſador ſhall not 

be tried at all; but merely that he ſhall not be tried 
by thoſe who receive him. Accardingly, it is held, 

that he ſhould be ſtripped of his ſunctions, and ſent 
back to his Maſter with a requeſt for his puniſhment ; 

and if his Maſter refuſe, he makes the act his ow, 

and the nations are then in a ſtate of haſtility toge- 
ther. Thus if an Ambaſſador even commit murder, 

or ſtir up rebellion at the Court where he reſides, tlie 

Court ſhall not take farther cognizance thereof, than 
| 0 
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do prevent greater miſchief; | and, ſending him fign 
the country, ſhall leave it to his own todo juſtice. 
This js founded on two reaſons : Firſt, becauſe 
the neceſſity for Embaſſies, demands the abſolute 
freedom of the Ambaſſador, in every caſe that can 
ariſe. Secondly, becauſe the Ambaſſador appear 
-not in bis own perſon, but repreſents that of another, 
and is allowed to be held to do ſo by the compad 
which receives him as Ambaffador. (0) 
-* That his freedom ſhould be abſolute, even in the 
caſe of the moſt atrocious delinquency, will appeat 
to any one who conſiders the nature of his fundion, 
which would otherwiſe, not only be moſt dangerow 
to himſelf, but perpetually run the hazard of being 
annihilated. * An Ambaſſador is, for the moſt par, 
_ -conftituted for the protection of the intereſts of th 
nation, in the very boſom of another nation, whole 
intereſts may be oppoſite, He is the mouth-piece d 
his own Government, and the poſſeſſor of its ſecrets; 
he is alſo the repreſentative of his Maſter, to all the 
ſupjects of his own nation who may happen to be in 
the country, and who may have extenſive property to 
; ProteR; and diſtant intereſts to ſecure. It is bard] 
poſſible to conceive a ſituation of greater burthe 
and magnitude, or requiring greater real power, au 
yet ſo little ſupported, or rather ſo entirely deſtitute 
of defence, if he was not ſurrounded by bulwars 
far ſtronger than thoſe which are the defence of com- 
mon perſons. * If he truſted only to his own inno- 
_ cence for exemption from trouble, he would tru 
ſolely to the ſenſe of juſtice of thoſe, under who 
abſolute power he was daily living; and who, be. 
fides, would have every temptation that can be urges 
to the human paſſions, to violate his ſecurity, o 
as the power which could puniſh him if guilty, vue 


(6) Grot. D. J. B. et P. 2. 18. 4, 5. Huberus De J. Cin 
LN i. 8, 4. 
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of courſe have the right to accuſe him, whether 
guilty or not, caſes might be perpetually happening, 
or might be Fs feigned, in which he might 
be brought to trial, although he were innocent. And 
thus, the buſineſs of the Embaſſy might be ſtopped, 
the perſon of the Miniſter humbled, his papers ſeiſed 
and inſpected, and his whole ſecrets diſcovered, un- 
der pretence of a formal proceſs, which in the end, it 


might prove, he had never deſerved. But being thus, 


not in the ſituation of an ordinary perſon who truſts to 


his little conſequence for an eſcape from the jealouſy of 


the State, he has a natural right, it ſhould ſeem, to 
greater protection. In all ſchemes of penal law, the 
eaſe with which a crime may be committed, and the 
greater temptations which are held out for fuch com- 
miſſion, are deemed fair reaſons for a greater ſeverity 
of puniſhment to prevent it. But as a nation cannot 
be puniſhed itſelf, by any judicial proceſs, and the 
Ambaſſador is therefore deprived of this ſupport to 
his ſecurity, the world has done wiſely, in cutting 
off all poſſibility of temptation at all, by exempting 
him from all juriſdiction whatſoever in the country 
where he reſides, even at the hazard of allowing 
him for a ſhort time to do wrong. Nor is it of con- 


| ſequence to conſider whether this wrong be againſt 


the municipal and poſitive laws of the State, (as the 
crime of coining,) or againſt the general law of na- 
ture and nations, (as murder). (c) I fay for a ſbort 
time, becauſe, as it is allowed that a Miniſter who 
has really offended the laws, may be ſent home by 
force, and his putifſhment even demanded, it is not 
probable that a violent man who had once offended 
would ever be allowed to repeat the offence. A 


thus even in the event of a crime, this is one of 


(e) Unde ſequitur ; quod non modo in mere civilibus, ut aliqui 
volunt, ſed ne quidera in his quæ ſunt furis nature et Gentium 


 Gelictis, pænæ lint ſubjecti. Huber. De J. Civ. 3. 12. 19. 


thoſe 
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thoſe caſes, in which the intereſt of the world is 
more benefited by its exemption from puniſhment, 
than it js hurt by ſuffering the law to be broken with 
impunity. It is ſuffering an evil, but it is ſuffer. 
ivg it forthe ſake of a greater good. (4) 
Chat this is the Law of Nations as founded upon 
reaſon, is the opimon of Grolius, who ſeems to have 
been the firſt whoſtarted it with precifion ; of Wiz. 
quefert ; (e) of Zach; (F) of Huber; (g) of Bynker. 
boek; (H) and of Vattel ; (i) names which ſtand high. 
eſt among the Juriſts of the world. It was, hoy. 
ever, warmly conteſted in Europe, and for a long 
time divided the Civilians, who, as we ſhall have 
occaſion to point out in another Chapter, had not 
et fallen upon the true, method of coming at the 
0 of Nations. In truth they had not yet ſhaken 
leſs difficulties. ere therefore ſtarted from the Digef, 
concerning the word Legatus, the only one known in 
Latin for Ambaſſador. : For they did not recolle& 
immediately, that it admitted of two interpretations, 
namely, an Ambaſſador from one independent State 
to another ; aud a Deputy from a dependant province 
to the Court of Rome; and hence the ſource of 
much of the conteſt concerning this opinion. By 
degrees, however, this error was diſcovered, the 


(A) Adde quod ſecuritas Legatorum, . utilitati quæ ex pæna eſt 
preponderat. Grot. D. J. B. et P. 2. 18, 4, 5. 

(e De VAmbafſad. paſſim. Wicquefort compoſed his work 
exprefsly to prove the point, ſmarting under the puniſhment, 
which being Miniſter of Lunenburg at the Hague, he had re. 

ived from the States, in whoſe ſervice he alſp was, and whok 
2 he had betreyed. * . 
(Y) Solutio Quai. De Leg. del. Jud. comp. 

(e) De Jur. Civ, 3. 12. 7 
(4) Le Foro Legatorun. . 17, 18, 19. 
0 L. 2. S. 94, 5, ©. | 


/ * 


„ 2 pradlice 


off the trammels of the Roman law, and number. 


oO aA oe ee A; © . „ e A " 


1 


THE SEVENTEENTH CENTURY. 313 
praQice of nations was appealed to, and the Juriſts 
gradually came to adopt it as found. © { N 1 
Concerning this practice, as it is to be ſound in the 
caſes upon the records of Europe, we now proceed 
to enquire. Theſe, as it may be imagined u 
almoſt any point where ſo much is left to diſcretion, 
and where a common court of judicature is wholly 
unknown, will naturally vary, or at leaſt be capable 
of different interpretations. More particularly, as 
we have ſeen what were the opinions of the Engliſh 
Civilians in the middle of the ſixteenth uy it 
may be ſuppoſed that the earlier caſes will militate 
againſt the doctrine juſt recited. It happens how- 
ever, not only that the proceedings upon the point, 
have been uniform ſince the time of Grouus, but I 
have not been able to find any caſe full enough in its 
circumſtances, to be of ſufficient authority, in which 
an offending Ambaſſador has been regularly tried by , 
the laws of the land. Bynkerſhiek, who made this 
enquiry with great induſtry at the beginning of this 
century, could only diſcover four inftances in which 
Ambaſſadors had ever been brought to puniſhment 
at all ; and of theſe four, three were attended with 
additional circumſtances, which took them out of 
the caſe. - The fourth ſtands alone, nor from his 
manner of relating it, can we arrive at any of the 
facts; he obſerving ſimply, * In Luſitania Legatus 
« quod - adulterium comififlet, ultimo ſupplicio af. 
fetus.” (/)) We are therefore left in the dark, whe- 
ther his death was the conſequence of open wiolence 
or fair trial. Many Ambaſſadors indeed have been 
threatened, many chaſtiſed, many baniſhed, many 
have ſuffered violence; but every thing they have 


ſutfered has been more by way of prevention and 


Y De Legatis ſummarum Poteſtatum varie noſtro tempore 
| diſceptatum'et obſervatum. Prævaluit tandem ſententia Gratii. 
Hub. Prælect. ap. Bynk. De For. Leg. * 


J De For. Leg, e. 1), 
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ſelf defence, than regular . puniſhment; and none, 


that J have found, have been brought to open trial, 
In the year 1584, not long after the opinion de. 
Tivered ia the Biſhop of Rols's caſe, Mendoza, the 
Spaniſh Ambaſſador in England, having conſpired to 
introduce foreign troops, and dethrone the Queen, 
(n) it was a matter of difficulty bow he ſhould be 
puniſhed. - Had the Council thought the opinions of 
Leo Daje, and the other Civilians good law, they 
probably would have acted upon them; for here was 
. a caſe, preciſely ſimilar to that on which they had 
been conſulted. They however took the opinions of 
the celebrated Albericus Gentilrs, then in England, 
and of Hotiaman in France, who both aſſerted that 
an Ambaſſador, though a conſpirator, could not be 
put to death, but ſhould be referred to his principal 
for puniſhment; or, (according to Hottoman) ſent 
away by force out of the country. (2) In conſe. 
gence of this Mendoza was {imply ordered to depart 
Te realm, and a Commiſſioner ſent to Spar to prefer 
a complaint againſt him. (o H 
hree years afterwards there was a conſpiracy not 
only io dethrone the Queen, but to put her to death, 
The circumſtances are thele, L'Aubeſpine, the 
French Ambaſſador, being wholly devoted to the 
Queen of Scots, endeavoured to procure the aflaſl- 
nation of ELIZABETH. For this purpoſe he tam. 
pered both by himſelf, and Secretary, with Wiln 
Stafford, a man about the Court. Stafford refuſedto 
be concerned in it himſelf, but recommended Moody, 
a noted rufhan, then in Newgate, to be the _infi- 
ment. With this man conferences were held by 
Trappy and Cordalion, both of them Secretaries t0 
LAubeſpine. It was propoſed to take off the 
Queen by poiſon, or to bloy her up by firing twelly 


(m) Camden, 296. » (n) Zouch. Solut. Queſt. 1 
(o) Camd. wo | ( ) 8 
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pounds weight of gunpowder under her bed. Nei. 


ther method was approved by Trappy, who'wiſh- 
ed for ſach woes reſolute fellow as had aſſaſſinated 


the Prince of Orange.” In this ſtate of the affair, 


Stafford revealed the plot. Trappy was arreſted, and 


both he and Stafford confeſſed the whole before the 


Council. The Ambaſſador was ſent for, but ſaid,” 
% he would not hear any accuſation to the prejudice 
« of the privileges of Ambaſſadors,” When Staf- 


ford was brought in, however, he affented to his 
knowledge of the matter, but ſaid it was firſt pro- 
pounded by him. _— on the contrary, pro- 


teſted on his ſalvation that the firſt he knew of it was 
from the Ambaſſador. Lord Burleigh then reproach- 
ed him with the deſign; yet never thought of trying 
bim. All that we can find is, that he bad him be- 


ware how he committed Treaſon any more; that the 
Queen would not by puniſhing a bad Ambaſſador, 


rejudice the good; and that he was not acquitted 
om the guilt of the offence, though he eſcaped the 


uniſhment. 7 In 1601, the Comte de Rochpor, 
Telos Ambaſſador from France to Spain, his ſervants 


had a quarrel with ſome Spaniards at Valladolid, in 


which two of the latter were ſlain, of whom alſo 
one was a prieſt. The Magiſtrates ſeized the crimi- 


nals with a view to y them, but upon Rockpo?'s com- 


plaint, and retiring from Spain, they were delivered 
into the hands of the Pope, -at Rome, and -finally 
releaſed. (q)—Hunky IV. of France, having given 
a promiſe of marriage to Mademoiſelle D*' Fntragues, 


and afterwards marrying Mary de Medecis; the Spa- 
niſh Ambaſſador De Zuniga, after the birth of the 


Dauphin, plotted with the father of the lady, and thc 
Comte D* Auvergne, to carry her off to Spain, toge- 
ther with her ſon by HxxRT, whom they meant to 


() Camden ad an. 1587. 3 | 
(7) Winwood's Memorials, 1. 342. Mem. de Sully, 2.73. Quo. 


conſider. 
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conſider as the real Dauphin. The plot was diſcs. 
vered: D*Entragues and D*Auvergne were tried and 
impriſoned ; but though the crime of the Ambaſſ;. 
dot was manifeſt, the King would not ſuffer him to 
be puniſhed. (r)—The Spaniards had before this, in 
time of full peace, plotted with Merargues, Syndic 
of Provence, for the ſurpriſe of the city of Mar. 
feilles. The affair was carried on by Merargues and 
Brunceau, Secretary,of the Spaniſh Embaſly, under 
whoſe garters a paper containing the particulars of the 
-treaſon was diſcovered. ' Merargues was tried and 
put to death, but the Spaniſh Ambaſſador demanded 
 Aranceau as his Secretary, and under the protection 
of the Law of Nations; and the King, HENRY IV. 
having conſulted the moſt able Juriſis at Farts, delivered 
him up with an order for him to depart the kingdom. 
(5)—1n 1603 the Duc de Sully, then Marquis de Roſny, 
being Ambaſſador at London, one of his retinue 
quarrelled at a brothel with ſome Engliſh, one of 
whom he killed. The populace roſe, but were quiet- 
ed by the Lord Mayor, who demanded juſtice. Jul 
tice however was not done by the Magiſtrate, but by 
Sully himſelf; who aſſembled a council of Frenchmen, 
condemned the man to death, and not till then, de- 
livered him to the civil power. Jams I. pardoned 
him, but no attempt was made to try him by the 
Engliſh law, and Sully delivered bim up ſolely for 
execution. ( In 1618, Alphonſo de la Cueva, Mar. 
uis de Bedmar, Ambaſſador of Spain, contrived 
ho famous conſpiracy againſt Venice. It is needleis 
to go into the particulars of that celebrated plot. 
Sutfice it to ſay, that the town was to be ſet on fire, 


(r) Wiequef. 1. 392. e | 
(1) Mem. de Sull. 2. 191, 192. Another, and a very curious 
queſtion, aroſe out of this caſe; the French contending, that, al- 


though Jamzs might remit the execution of the man in K 
yet, being a Frenchman, and judged by his own tribunal, he 


the 


could not grant him a pardor. 
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the citizens and nobles murdered, and the Govern- 


ment overturned. -. The facts were proved againlt , 


Bedmar ; arms and fire works were found in his houle, 
and letters concerning their application. But though 
the populace endeavoured to deſtroy him, the ſenate 
protected him from violence, and. contented them- 
{elves with ſendivg him to Milan, and requeſting the 
King of Spaia to recal him. (u) In the reign of King 


Jamzs I. of England, the Spaniſh Ambaſſadors 


Inoyoſa and Colonna, endeavoured to breed a diſtur- 
bance in the country, by informing the King that the 
Duke of Buckingham meant to impriſon him by means 
of the Parliament, and to transfer the regal authority 
to the Priace of Wales. Both the Court and the Par- 
liament deemed this a ſcandalous libel, but knew not 
how to proceed with the Amballadors.—Sir Robert 
Cotton, who was conſulted, wrote a tract called A 
Relation of the Proceedings againſt Ambaſſadors 
© who had miſcarried themſelves,” in which he aſ- 
ſerts © that an Ambaſſador, repreſenting the perſon of 
a Sovereign Prince, he is by the Law of Nations ex- 
empt from Regale Tryale ; that all actions of one 
ſo qualified, are made the at? of his Maſter, until be 
diſavow them; and that the injuries of one abſolute 
Prince to another, is Fatum Haſtilitatis, not Treaſon, 
ſo much doth public conveniency prevail againſt a 
particular miſchief:“ He then ſtates various examples 
of Ambaſſadors who have had violence put upon 
them by way of prevention, rather than pun;/bment ; 
none of them even amounting even to a deſign to try 
them; and then recommends that ſome of the chief 
Secretaries ſhould wait upon the Ambaſſador of Spain, 
and by way of advice, defire him to keep his houſe, 
for fear of the people; that the Prince of Wales and 
Duke of Buckingham ſhould complain of the calumny 
in Parliament; that b Houſes ſhould, in conſe- 


(% St. Real. Conjur. des Eſp, Contr. Ven. 
| quence, 
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_ quence, wait upon the Ambaſſador,” to requeſt to 
— the authors of it, in order to ry them legally in 
Parliament; that if he refuſed, he ſhould then be 
— his houſe, _ - formal complaint ſent 
againſt him to the King of Spain, requiring fuck 7 
tice to be done upon kim; as by the Leagues 2 
the Law of Nations is uſual + If the King refuſed, i 
would then be Tranſactio Criminis upon himſelf 
and an abſolution of all amity, amounting to no 
< leſs than war denounced.” (9) This was the opi. 
nion of the Engliſh Court, complaint was made to 
the King of Spain, and the Ambaſſador allowed to 
depart, but without the uſual preſents. (x)—In 165) 
a domeſtic of Monfieur de Thou, Ambaſſador of 
France at the Hague, endeavouring to commit vio- 
lence upon a woman in the ſtreets, he was detected 
by the patrol and carried to the guard houſe, in ordr 
Io be delivered to the civil tribunal. He was, however, 
- demanded by De Thou, of the Deputies of Holland, 
as a privileged perſon, and reſtored to the municipal 
power to receive juſtice from the hands of his Mal 
ter. (y)—In 1606, a hunting party being made by 
the Court at Vienna, a gentleman 1n the ſuite of the 
Spaniſh Ambaſſador, endeavoured to preſs into 2 
Shs reſerved for the nobility, and was ſtopped by a 
the Count de Kevenhuller, who being treated with 
impertinence, gave him ſeveral ſtrokes with a cane 
The affront produced a ſerious affray ſome days aftet 
wards, the Ambaſſador's' train in revenge ſetting u: 
on the Count in his coach, firing into it with piſtols 
and piercing it with ſwords, by which the coach 
was wounded, and the Count ſcarce able to fave bin. 
elf. The guard arriving, the Spaniards 'retreatel 
to the Hotel de Ville, where they defended then 
ſelves till two were diſabled, and then yielded 


(ww) Cotton's Remains. 8⁰ Wicquef. 1. 393- 
(3) Auzem. L. 27. ap. Bynkerſh. De For. Leg. c. 20. 
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The Ambaſſador flew to ſupport bis domeſtics, and 
endeavoured to force the Hotel de Ville where they were 
impriſoned, but failing, went to Court to demand 
reparation, which he did in ſuch inſulting terms, that 
he was himſelf put into confinement. In the end, 
inſtead of the puniſhment of the Spaniards, who had 
been guilty of the greateſt outrage, a compromiſe 
was made. The Ambaſſador made excuſes for'his 
own paſſion towards the Emperor, for which he and 
his domeſtics were releaſed, and the Count de Ke. 
venhuller declared upon his honour that he did not 
know that the perſon whom be originally ſtruek had 
belonged to the Embaſſy. (2) —In 1654, M. De Baſs, 


] 

a Miniſter from France to Cromwell, was accuſed of a 
. 2 againſt his life. The Council endeavour- 
q ed to make him undergo examination, bur he refuſed, 
N ſaying, © that although he would communicate with 
5 “Cromwell perſonally, and prove to him that he 
4 * was not privy to the deſign; yet he would not 
pl e ſubmit to interrogatories before a Judge; for be- 
ol. ing a public Miniſter, he would by ſo doing offend 
by * agalaſt-the dignity of his Maſter, to whom alone 


„be was accountable for his actions.“ The Coun- 
cil retired to conſult what was to be don with him, 
and he perſiſting in his refuſal to anſwer, they con- 
tented themſelves with ordering bim to depart the 
country in four and twenty hours. (-in ch 


* e reign 
＋ of CHA LIS II. the Spaniſh Ambaſſador, enraged at 
9 the approaching match with Portugal, endeavoured 
ik to raiſe a ſedition in the army, and the people, by 
bum ſcattering inflammatory papers among them; at 

which the King was ſo incenſed, that he ordered him 

edo depart the realm, and told him that he would fend 


a complaint to his Maſter, © from whom he would 
expect that juſtice ſhould be done him.” ( Even 


(z) Mem. Touch. les. Ambaf, 237. 


(2) Thurloe's State Pap. 2. 351, 437. Wicquef. 1. 396. 
6% Lord Clarendon's Fife, 90. 152 8 
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the Turks have ſometimes acknowledged the doctrine 
we are diſcuſſing.— In 1646, the Ambaſſador. at 
Conſtantinople, was ſum moned by the merchants be- 
ſore the Divan to anſwer ſome complaints. The Am. 
baſlador repreſenting his privilege, the Grand Vizir 
ſaid, © he was aware that it was a thing unheard of 
to ſummon an Ambaſſador before the Divan, which 
* would deſtroy the rights of Ambaſſadors, and the 
+ Law of Nations.“ It is true, he was afterwards 
arreſted and ſent home, but that being ſolely owing 
to the revolution in England, and the arrival of a 
new Miniſter, has nothing to do with the point. (c 

And thus we have quoted a variety of examples 
which are in point to prove the principles we have 
adopted. They contain a number of po/itive, and 
ſome of them very ſerious breaches of the law of the 
2 where the Ambaſſadors have reſided, yet 

w 


e fulleſt exemption from the power of the ci · 
vil tribunal. Some authors, indeed, have allowed 


that they are exempt from anſwering for breaches of 
the municipal law, which they call © Malum prohi- 
bitum; but inſiſt that nothing can prevent them from 
being reſponſible for crimes againſt the law of na- 
tions, which are mala per ſe. Thus, ſays Lord Coke, 
„If a foreign Ambaſſador, being prorex, commit- 
<« teth here, any crune, which is contra jus genlium, 
<« as treaſon, felony, adultery, or any other crime, 
«. which is againſt the Law of Nations, Ie /oſcth the 
« privilege and dignity of an Ambaſſador, as unwor- 
e thy of ſo high a place; and may be puniſhed here, 
* as any other private alien, and not io, be remanded 
ce 10 his Sovereigne but of courteſie. And ſo of con- 
« tracts, that be good, jure gentium; he muſt an- 
« ſwer here. But if any thing be malum prohibitum, 


"5 97 an act of Parliament, private law, or cuſtom 


this Realm, which is not malum in ſe, jure gen- 


(c) Wicquef, I, 398, 
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e gium, nor contra jus gentium; an Ambaſſador re- 
« ſiding here ſhall at be bound by any of them.“ (d) 
This N of Cole, is — and reaſoned 

as clear law, many years afterwards, when 
— accurate doctrines had been broached, by 4. 
loy, treating of the Law of Nations; (e) and by Co- 
myns treating of the Law of England, who gives it 
full place in his digeſt. (f) With ſubmiſſion, how- 
ever, to my Lord Coke, it appears to me that he has 
not in theſe ſentiments taken a vo view of the - 
ſubject. Treaſon, atleaſt, Which is a pe crime = 
agaiaſt the Municipal Conſtitutions of a State, and 
modified by the law of the land, cannot well be cal- 
led a crime againſt the Law of Nations. And hence 
the opinion of Hale, as far as treaſon by the law of 
England is concerned, is in direct oppoſnion to that 
of Coke and Comyns; he contending, that if an Am- 
baſſador even ſtab or poiſon the King, and death 
does not enſue (than which nothing can be clearer 
proof of treaſon, if it were the caſe of a- ſubjeR) 
though he agrees he may be puniſhed, yet it ſhall be 
only as an enemy, not as a ſubject. (g) Hale, indeed, 
afirms with them, that by the law of England, he 
may be tried for other crimes, which are alſo againſt 
the Law of Nations, ſuch as murder; and that opi- 
nion we ſhall ee have occaſion to examine. 
In the mean time we obſerve; that the authorities of 


the Civilians quoted, whether they relate to the la“, 


of England, or of other countries, go to the moſt 
complete and general exemption, let what will be 
crime committed; and the caſes cited to ſupport 
thoſe authorities, contain ftrong inſtances of treaſon, 
felony, and even murder itſelf. | "4 
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Europe, which ſeems to militate againſt the dodrine 
« be unjuſt to our 
- fubje& if we did not examine. It is that of Dyy 
Funtaleon Sa, brother to the Portugueſe Ambaſſader 
in England, in the time of Cromwell, who was ic. 
- diged, tried, found guilty, and executed for an atio. 
cious mu -der. N e eee 

Of this caſe I ſhall firſt relate the facts, and afer. 
- wards the opinions upon it which many lawyers and 


" | £1\(Yviiaina have cntertained:i' — — 


ber, 1653, Sa, and two others of the Embaſy, talk. 
ing of ſome matters in the new Exchange,” were ſet 
right as to a fact by one Colonel ' Gerhard. * One of 
them gave him the lye, and a ſcuffle enſued, in which 
_- Gerhard was ſeverely wounded, and would have 
been killed, had it not been for another gentleman, 
bo drew in his defence. The Portugueſe reſolved 
40 revenge, and a more atrocious or deliberate 
ſcheme could not be deviſed. They came on the 
next night, to the number of fifty, to the new Ex. 
change, armed with ſwords, piſtols, and colts of 
mail and attended by two or three coaches with am. 
munition, conſiſting of hand grenadoes, bottles, and 
little barrels of powder, and bullets. © Their ſcheme 
ſeems to have been, to have murdered every one 


promiſcuouſiy; being ſaid to have put every one to 


ight, and to have piſtoled, cut, and wounded many! 
In this fituation, a Mr. Greenaway coming to 

what was the matter, they ſhot him through the 
head, and wounded Colonel Mayo, and Meſſn. 

Howard and Carter, who were paſſing by. It ws 
not till this time that the horſe-· guards canie and took 
ſeveral of them to priſon, the reſt retirin Snag) os 
at the guards. The Ambaſſador was $ re 
quired to deliver up others of the delinquents, which 
he complied with, and his brother was among them. 
He interceded for his brother, but Cromwe!! e 


1 — 4 ik K aca i icici _ A 


# 


' THE SEVENTEENTH CENTURY. | $23 


if be could, to try him by the Ly 
He, therefore, confulted the moſt eminent of p 
profeſſors of the civil law, to ſettle how ſuch a barba- 
rous murder might be puniſhed. But theſe, diſa- 
greeing among themſelves, he left the deciſion of the 
-affair to a court of delegates, confiſting of the Chief 
' Tuſtice, and two other Judges, three Noblemen, and 
three Doctors of the Civil Law. Before theſe, Sa 
was examined. At firſt he was ſuppoſed to be a col- - 
league in the Embaſſy, and he vaunted himſelf that 
he was the King's Ambaſſador, '** and fubje& to the 
juriſdiction of no one elſe,” He was made, howe- 
ver, to produce his credentials, by which, all that 
could be proved was, that the King intended in a little 
time to recal his brother, and to give him a commiſ- 
ſion to ma his affairs in England. This being 
judged inſufficient to prove him an Ambaſſador, he 
was, without any farther regard to the privilege of 
that character, ordered, as well as all the reſt, to plead 
to the indictment. 1 ee 8 
Such is the accurate ftatement of the affair till it 
came to a Jury, as it appears from the account of 
Zouch, a Civilian of eminence, and himſelf a dele- 
gate in the cauſe ; (i) and I have been thus particular 
in theſe preliminary ſteps of it, in order the better to 
aſcertain what was the real opinion of the Engliſh 
lawyers upon the main point in queſtion, For I think 
it is evident, from this account of the matter, (and 
one of more authority can hardly be met with), that 
had Sa been actually Ambaſſador, inſtead of formi 
pum the ſuite, the mgs againſt him woul 
ave been the fame with t in the caſes cited 
above. All, therefore, that can fairly be drawn 


ab?) This 3 is taken from Lord Somers Tracts, 10. 65. 


(% Vide Zouch. Solut. Queſtiopis, de Leg, deling, Jud. Com- 
in pref. Sa was tried by a Jury under a Compiſſton of 

Dyer and Terminer. Hale Pl. of the Cr. 1. 99. x fr | 
- a Om 
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s a8 this precedent, as io the decifion af the then exi 
| : England is, that the de oft Abate, 


| 175 lat 0 75 ö 
8 1 7 committed murder, were liable to be tried 


r it by the Courts of the Country.  Zouch aflerts 


expreſsly, that his own opinion upon the main quel. 


tion, founded upon Grotius, and the beft auth: 
ugreed with them as to the exemption of Ambaſſa. 
dors themſelves ; and it ſhould appear, from his S0. 
latio Queſtionis, that if Sa could have proved that 
be was an actual Ambaſſador, his plea before the de. 
legates would have been allowed. In the courſe of 
His work alſo, he examines the Biſhop of Roſs's caſe, 
and the opinions of the Engliſh Civilians upon it, ſo 
often cited, and blames thoſe opinions in the. moſt 
unequivocal terms. It is true, it onght.to be obſery- 
ed, that he differs from Grotius in his opinion, on the 
immutity of the ſuite, but as that point is not now be- 
fore us, I ſhall not, by endea vouring to ſettle it, in. 
terrupt the courſe of the preſent reaſoning. 5 
An attention to the particulars of this nice caſe, as 
thus recorded, will probably lead us to review the 
opinions upon it, entertained by men of the very firſt 
authority in the law of England, with conſiderable 
caution ; though it ts not but with extreme difhdence 
that we venture at any thing like an examination of 
the ſentiments of Hale and Fofter. Neverthelels, 
ſuppotted as we are by ſuch a number of clear caſes 
demonſtrative of the Fs of Nations on the other 
ſide; and more particularly by this account of tbe 
circumſtances of Sa's caſe, the only one on which 
Hale has relied; we cannot help ſuſpending our judg- 
ment, notwithſtanding. the opinions of thole great 
men. Lord Hale, in that part of his work which 
treats of the proceedings authorized by the law of 
England againſt Ambaſſadors, refls the whole upon 
caſes. Upon theſe caſes it is, that he relies for au- 
thority in ſaying that an Ambaſſador committing 
' treaſon can only be treated as an enemy, 1 
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tried as a ſubject. Upon this one caſe.(of Sa) alſo 
it is, that he founds his poſition, That if. the Am- 
* baſſador, or his aſſociates, commit any other ca- 
e peu offence, as rape, murder, Or. theft, they may 
« be proceeded againſt by 7ndicmenz in the ordinary 
* courſe of juſtice, as other aliens committing. like 
WORE e, con Sant <3 oh 
But if we are right in what we have ſhewn to be 
the true extent of the precedent of 84; though it 
may apply to the aſſociates of an Ambaſſador, it can- 
not apply to the Ambaſſador himſelf. For authority 


5 try bim for rape, or theft, Haje quotes no caſe at 
all. P 


Foſter, in one ſenſe, goes not fo far, in another 
goes farther than Hale, in the deduction of bis opi- 
nion. He goes not ſo far, inaſmuch as he does not 
quote a particular caſe as the pros of an opinion, 
which it will not warrant in all its extent. He goes 
farther, in reſting his ſentiments upon general reaſon- 
ing, drawn from the abſtract 1 which never 
can be preciſe or fixed enough, if deſtitute of caſes, 
to ſay what is and what is not the municipal law. 
But for murder,” ſays he, © and other offences of 
great enormity,, which are againſt the light of na- 
* ture, and the fundamental laws of all ſociety, the. 
„ N mentioned in this ſection, are certainly 
% Viable to anſwer in the ordinary courſe of Juſtice, 
« as other perſons offending in theJike manner are. For 
though they may be thought not to owe allegi- 
* ance to the Sovereign, and ſo to be incapable of 
* committing kigh-treaſon, yet they are to be conſi- 
* dered as members of ſociety, and conſequently 
* bound by that eternal univerſal law, by which 
0 * civil ſocieties are united and kept together.“ 


i, 


(&) Pleas of the Crown. 1. 99. 
(!) Foſter's Crown Law, 188. 


This 


0 
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This reaſoning, if conſidered merely in the 
ſtract, and . to a ſubject which was, Reg 0 
ra, is excellent. As applied to municipal conſtitu- 


ons, or even to the Law of Nations, as far as cul. 


tom is concerned, it can prove nothing. For though 


no one can deny its ſqundneſs as a general rule, yet 


he ſhews no cauſe why exceptions may not be made 
| ma, even for the purpoſe, namely, the benefit of 


ty, which is the very foundation of its ſoundneſs, 
That there may be caſes, in which perſons offending 
againſt the light of nature, may, and ought to be 5 
fered to be exempt from trial, we have already en- 
deavoured to ſhew in treating of the inviolability of 
Sovereigns; but this reaſoning would apply equally 
well, 55 it was ſuppoſed to. be univerſal, cata t 
immunity of Sovereigns themſelves ; “ for they a 
are members of ſociety, and conſequently bound 
by that eternal univerſal law by which all civil ſocie · 
ties are united and kept together.” If therefore it 
be ſaid, without any ſtatute quoted, or any caſe re- 
cited, that an Ambaſſador may be tried in this coun- 
try for murder, 1 becauſe it is a crime againſt the 
light of nature, and the law of the land puniſhes 
murder in other foreigners ; with equal truth it ought 
to be ſaid, that the Sovereign may be tried for mur- 
der, which he cannot be. From any thing therefore, 


which Foſter has laid down concerning this point, 


there is nothing in it which appears ſo ubiverſally 
binding, 3g to preclude all exception; and that the 
caſe of mitting murdet 

exception, ſhould have been proved by caſes, which 


 Fofter has not endeavoured to ſhew. Whereas, 


there are againſt him both reaſon and caſes, which 


we have ſhewn, and we may perhaps therefore be not 


far wrong in conſidering thele tenets, /obe not ſufficient- 


ly. made out as forming part of the law of Eng 7 * | 


( Blackſione, mentioning this doQtine of Ryber, obſernts 
that formerly it was oaks book by our common lawyers ard 
0.58 g 5 5 F yy $4 : | : | civi - | 


an Ambaſſador committing murder as not x. 
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The great difficulty ſeems to be, in being able to. 
reconcile how it can be poſſible for a man, guilty” 
of ſo atrocious a crime as murder, to be exempt from 
trial. This, however, is not actually the queſtion. 
It is, fimply, why he ſhould be exempt trial in 
. the — where he commits the murder. For it is ſo 


yet Ambaſſadors never loſe their ſubjection to their = 
own courts of juſtice at home, during their tempora- ' 8 
ry abſence ; the whole of our reaſoning being found- 
ed on this very circumſtance, that they are allowed 
to be conſidered as % enjoying the protection of 
their own community, though dwelling within the 
boſom of another. And hence the children of an 


civilians. He, however, quotes only common lawyers—Bul- 
ſtrode, Rolle, Coke and Foſter. The only civilians were pro- 
bably the five mentioned by Camden in the caſe of the Biſhop of 
Riſs, whoſe authority as we have ſeen was ;impugned by ouch 
in the next century. At any rate, Blackftone conſiders it as C, 
Law, and concludes that whatever may formerly have been the 
practice, this country, as well as the reſt of Europe, ſeem, fora 
century paſt, te have purſued the opinion of  Grotius. . 
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Ambaſſador, born during the embaſſy abroad, 
allowed all the ſame rights which birth place could 
give them at home; and an Ambaſſador bimſelf is 
ſuppoſed to enter upon all advantages that may have 
occurred to him while abſent, without the interven, 
tion of the right of poſtliminium. It is thereſore, 
by no. means the intention of the law of nations, 10 
confer a perfect indemnity upon an Ambaſſador com. 
mitting a crime which is malum per ſe; but only to 
exempt him, pro ſempore, from trial. 0 30 
And thus we have endeavoured: to examine this 
difficult ſubjeQ, and to ſettle in particular, all the 
various interpretations which the caſe of Dan Funia- 
leon Sa, is fairly capable of receiving. The reſult is, 
that however it may militate againſt the exemption 
from trial in the ſuue; yet it proves nothing, either 
one way or the other, T fairly attended to, with ref 
peR to the Ambaſſador himſ elf. 
Of all the other caſes in which violent bands 
have been laid upon an Ambaſſador, (and there are 
many of them ſcattered up and down the various hiſ- 
tories,) not one amounts to a regular trial; but they 
are either the conſequence of ſheer, undeſerved vio- 
lence, or puniſhments via Haſtilitatis, for attempts 
againſt the ſafety of the State, (aun) 
Much of what bas been ſaid, will. diſcover the 
true way, in which the reaſon and cuſtom of our 
\ anceſtors have thought it right to proceed agaiuſt of- 
fending Ambaſſadors; but as there may really: be 
caſes, in which there is not actually time to prevent 
the exploſion of miſchief that may have been con- 
trived, unleſs the Government offended; takes upon 
itſelf to act, it has always been held lawful, or 1a 
ther the neceſſity of the times has excuſed it in thoſe 


_ caſes, to interfere in a violent and forcible manner. 


Thus, in ſome cafes, Ambaſſadors have been cos 


(n) Vide Bynkerſh. De For. Leg. e. 18. ad. init. b 
2 | | fine 
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figed to their houſes; or beſet with guards ; or forei- 
bly ſent away; and, where the neceſſity is very ur. 
gent, they may even be put to death, But this bag. 
always — way of ſelf defence, not of trial ox 
5 t; it has been, as it were, in open war, 
and as a declared enemy, authoriſed as ſuch by the 
aggreſſion of the Ambaſſador; never as a power 
claiming a regular juriſdiction to bring him to trial. 
(9) It is exactly the ſame ſort of caſe which we be- 
re. contemplated, when we ſuppoſed an hereditary. 
Sovereign, (Who was therefore for ever :oviolable 
as to law, under every crime he might commit,) to 
become a monſter, and trample upon all the rights of 
the ſubject; in which caſe we held it allowable, 
(though allowable ſolely by the law of force, not of 
the couſtitution,) for the ſubject to deſttoy the 
if be could, without pretending to ſeize or to | 
him, by any. juridical proceſs. It may, indeed, be com- 
pared to the caſe of a private man, who, in a well 
regulated country, being ſet upon by a thief or a 
murderer, it is allowable for him to reſiſt, and even 
to kill him; but if he overpower him, he never 
can bring him to trial before himſelf, but muſt deli- 
yer him to the tribunals of the country, | 
Of theſe various manners of proceeding, there 
are many examples, ſome of which may be found in 
the caſes already cited to prove the exemption from 
the municipal juriſdiction, and moſt of them are ſet 
forth at large in the writers we have ſo often cited. 
I ſhall therefore but mention one other, of modern 
date, and which happened in our own country. On 
the 29th of January, 1717, the Government of Eng- 
land having certain information of a conſpiracy to in- 


r 


(% Sane occidi poterit, non per modum ptenze, ſed per modum 
naturalis e Grot. DJ. B. et P. 2. 18. 4. 2 Bl alſo, 
Huber. De Jur. Civ. 3. 12. 32, 33. Quin etiam, fi ipſo facto 
vim inferant, vi illis reſiſtitur, et ſi nt, jure intelli- 


ßuatur. 
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vade the country and dethrone the King, contrived: 
hy Gyllenburg, the Ambaſſador of Sweden, at that 
time at peace with Great Britain; they ordered the 
arreſt of that miniſter, which was accordingly efled. 
ed. General Wade and Colonel Blakeney to whom: 
the charge was entruſted,” found him making up diſ. 
patches, which they told him they had orders to 
ſeize; and they even infiſted upon ſearching his cabi- 
net, which, upon the refuſal of his Lady to deliver 
the keys, they actually broke open. ee. 
complained of theſe proceedings, as a ditect breach 
of the Law of Nations, and ſome of the Foreign 
Miniſters at the Court of London expreſſed them. 
ſelves to the ſamo eſſet᷑t; upon which the Secretaries 
of State, Methuen, and Stanhope, wrote circular let- 
ters to them, to aſſign reaſons for the arreſt, -which 
fatisfied them all except Montleone, the Spaniſh Am- 
baſſador, who in his anſwer obſerved, that be was 
ſorry no other way could be fallen upon for 'preſery- 
ing the peace of the kingdom, than that of the ar- 


reſt of a public Miniſter, and the ſeizure of bis pa- 


pers, which are the repoſitories of his ſecrets, two 
facts which ſeemed 18 wound the Law of Na. 
tions. () The obſerva however, anſwers it- 
ſelf; ſince the confeffion that there was no other way, 
proves that thisextremity was the ſimple conſequence 
of thoſe univerfal laws, which ever will and muſt 
overcome all other; I mean legitimate neceſſity, 


Upon ſelf defence, however, a very grand queſti- 


on ariſes, namely; what ſhall conſtitute that ſort of 
neceſſity which may authoriſe us to put a public Mi. 
niſter to death? Or, more particularly, how far in 
puniſhment we may proceed, according to the given 


7 Tindal. Contin. of Rap. The proceedings againſt Gyl- 
lenburg are quoted by Bynkerſhoek to prove his opinion. 


For. Leg. e. 18. 
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circumſtances of the caſe This queſtion has former- 
| lycalled forth very ſerious diſcuſſions from the Ju- 


riſts, and ſome have gone ſo far as to ſay that an Am- 


baſſador may be put to death, becauſe while alive, 


even though baniſhed, it may be impoſſible to craſh” 


a conſpiracy which he may have left behind him. Oo 
I confeſs, however, that I think it not only difficult” 


to treat of this ſuppoſed cafe ; but that all diſeuſſion | 


whatſoever about a matter ſo vague, 


is dangerous 


and chimerical. It is to deſtroy the whole fabric” 


concerning the immunity of Ambaſſadors which bas 
been raiſed ; for although that immunity is aſſerted 
in the moſt 
chat of , (which can never be foreſeen !) yet 
we here ſee a ſet of predicaments, attempted to be 


laid down before hand, in which the immunity ſnall 


not have place. Ever to ſay before hand, what ſhall 
conſtitute the exact particulars of a caſe of neceſfiry, 
is almoſt impoſſible : ſuch particulars are 'omitted' 
out of every code of law, from the very impoſſibili- 
* foreſeeing them; for could they be foreſeen, 
ey would no longer form the cafe of neceſſity, but 
be provided againſt by the law. On the ſubject be- 
fore us, there might be furniſhed a long liſt of vary- 
ing opinions. One holds, that an Ambaſſador is to 
be puniſhed for crimes actually committed, but not for 


thoſe which are merely projected. Another, that 


although he is privileged, yet if he commit guilt, 
his privilege may be taken from him, and he may 
then be puniſhed. A ſophiſm which needs no com- 

ment. A third, that he is inviolable for crimes 
which are merely immoral, but not for crimes againſt” 
the ſtate ; that in the one caſe he muſt be ſeat back to 


his maſter, in the other retained for puniſhment, 


provided there is reaſon to expect that his maſter 
will not inflict it.” A fourth that he may be 


Y Barbeyrac. Not. 1. ad Bynk. For. Leg. c. 24. 
AY puniſhed, 


* 


al terms, and in all caſes: except 
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d, „ provided there is no gteat neceſſity tt 
< cultivate the friendſnip of his Sovereign,” (+) 
All this, it is obvious, is too vague to come un 
any thing like one certain rule or meaſure; and it 
would be vain to conſider it as any part of law. 
Much better therefore will it be to content ourſelves 
with the opinion of Van Bynkerſhoek upon the ſub. 
JeQ, that the only caſe in which we may fairly %%, 
an Ambaſſador is when we really cannot” fave our. 
felves wihout 1t—a caſe which he farther iluftrates 
by ſuppoſing this Miniſter | himſelf: to be armed 
againſt us and to die in open tumult. () 
So much then for the inviolabily of Ambaſſadors 
themſelves. The exemption of their ſuite,” is a quel. 
tion not ſo generally decided. It is, however; to be 
found fully laid down in Grotius, who upholds it in 
expreſs terms; (1) is followed by Wicguefort, (4) 
Huber, (v) Bynkerſhoek, (w) and Vuttel, (x) and is 
ſupported by numerous cafes. Of thoſe that have 
been already cited, the caſes of the domeſtics of 
Roclhpot, of Sully, of De Thos, and of the Spaniſ 
Ambaſſador at Vienna, are exactly in point; and 
hence therefore, when at the Congreſs at Nimeguen, 
ia the laſt century, the aſſemblage of fo many pri. 
vileged perſons as compoſed the trams of the Am- 


baſſadors might have been detrimental to the peace | 
of the city, it was agreed by the Ambaſſadors them. 


felves; that they ſhould wave their right to protedt 
their ſervants, and the magiſtracy of the town was 
allowed, by conſent, to do juſtice among them. ( 
At the ſame time the law of England ſeems to have 


(r) Vide-Bynkerſh. De For. Leg. c. 24. % M ee e 
{s) Sed fere ſemper res aliter ſalva eſſe poteſt, ſi non manu 
agat legatus, et tumultuaria cade ſuecumbat. De. For. Leg. c 


24 | 
{© D. J. B. et P. 2. 18. 7. (u) De VAmbaſs, 
(v) De Jur. Civ. 3. 12. 28. (w) De For. Leg. c. 20. 
(x) L. 4. S. 120, Temple's Mem. 1672, 1679. 
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made an exception to it, in criminal matters, in the. 
caſe of Sa, and the opinions of Hale; and I find one 
other ſtrong exception to it, in a remarkable tranſac- 
tion in Spain, in the fixteenth century. 
A ctiminal at Madrid in the time of Philip II. 
having eſcaped from Juſtice, took refuge in the houſe 
of the Venetian Ambaſſador, and was purſued — — 
officer, who was told from a window by the Am 
ſador himfelf to enter the houſe, but who was 'imme- 
diately ſet upon, ill-· treated and driven away by the 
gentlemen and ſervants of the embaſſy. The Officer 
complained to the Preſident of Caſtile, who took in- 
formation of the whole affair, and ordered the Pro- 
voſts to ſend and ſeize. the delinquents. Hearing 
that they were to be reſiſted; the Provoſts, inſtead ot 
ſending, went themſelves, and upon entering, found 
the Ambaſſador armed with ſword and buckler, and 
the whole ſuite prepared to oppoſe: them. They ne- 
vertheleſs withnt violence, contrived to amuſe the 
perſon of the Ambaſſador, while their officers ſeized 
ſeveral delinquenis, among whom was Badoa ra one - 
of his relations. Theſe were tried by the tribunals 
of the country.  . Badoara was condemned to be be- 


» 


" headed; ſeveral valets to be hanged ; and others to 

* be flogged ; and the king wrote to the Republic of 
Venice, and to all other Cbriſtian Powers, aequaint- 

5 ing them that bis will and deſire was, that when 

ed * his Ambaſſadors. commited any crimes unworthy 

"ns: Hof their ſtation, win ſhould be ſtripped of their 

(4) privileges and dag by the laws of the kingdom 
dy * where they reſided,” ( 1% 6-4 


This caſe is as ſtrong as it is poſhble to be againſt 
* the poſitions in queſtion. It is to be found ia Ant ho- 
man y Vera's Parfait Ambaſſadeur, and Wicquefort endea- 

ez - Wl vours to ſhake its authority by ſaying he never met 
with it in any other hiſtory. It is however alſo to 
be found in Motion's account of Chriſtendom, (a) 

4 (z) De Callieres Man de Negoc. 2. 294 (a) Fo. 217, 


and 
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and the Legatus of Frederict. Mar luer. (ö) De 
lieres ſeems content in thinking 255 12 was _ 
.and yet © the dignity of an r. preſerved.” 
(e) But according to all the foregoing reaſoning, 
whatever may have become of the Ambaſſador him. 
ſelf, it muſt be confeſſed that the whole law concern. 
ing the in violability of Embaſſies as we have review. 
ed it, was abſolutely. deſtroyed. All then that we 
can fairly ſay upon this, and the caſe of Sa, is, that 
the one happened before the doctrines which relate 
to the ſuite were well underſtood or diſſeminated; 
and that the other forms an exceptzon to the general 
uſage, which will not impugn_ the general law. 
Since, according to the obſervation of Bynkerſhoek, 
upon one of theſe very examples, © one ſingle deci- 
_* fion, of one fingle State, cannot do away the Law 
,, Eres 57 16 
4 22 e N and age ſub. 
ject without obſerving, that ivileges in queſti- 
on have been carried by 
eater than that which we have been examining. In 
the Treatiſe of Vattel, we find the following poſiti- 
ons: — That although the Sovereign to whom an Am- 
baſſador is addreſſed, is particularly called upon to. 
protect him in his privileges; yet that the ſame du- 
ty extends to other Sovereigns to whom he is not ad- 
dreſſed, but through whoſe country he is obliged to 
paſs for the purpoſes of his miſſion. To inſult him, 
Tays VAtTEL, is to affront bis maſter and his whole 
nation; to arreſt him, or to offer violence to his per- 
ſon, is to wound the rights of Embaſſies which belong 
to every Sovereign. (e „„ . 
This doctrine ariſes out of ſome conſideratious 
upon the caſe of Rincon and Fregoze, Ambaſſadon 


5 


b) Lib. 2. Diff, 13. 00) De Call. ut ſup, : 
8 Sed una unius Regis ſententia, non efficit Jus Gendium. 


| Do Per Hey c. 19. 
(e) Vattel, 4. 7. 84. of 
3 $ 
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of Francis I. of France, che one to the Fbrze, the 


4 » 
* 


Cr; 
"2 
* 


* £& 


other to Venice: Theſe Miniſters paſſing down the 
N in their paſſage, and being ſuſpeded of bearing 
diſpatebes prejudicial to the intereſts of the Emperor 
Carles V. were ſet upon and murdered, 2 eh 
eee the Pee 5 Milan. But the 
Emperor, although at that time at peace with FRAx- 
2 appears not to have been inclined to puniſh the 


authors of the murder. Upon this tranſaction Fare! 


obſerves, that it was an atrocious attempt againſt 
the Law of Nations; that Fxancits had not only a 
_ juſt cauſe for war againſt the Emperor, but alſo 
to demand the affiſtance of all other nations in its ſup- 
port. For it was an affair, not of two individuals, 


who each of them ſuppoſed they had right on their 


fide ; but of all States whatſoever, who were iutereſt- 
ed in maintaining the rights of Embaſly. (fy 


It perhaps docs not fall exactly within the ſcope of 


: 


i 


this Treatiſe; to examine whether this opinion is 
really law as 1t is received at preſent. But we ma 

venture to obſerve, that in this poſition, Vattel ſtands 
fole. At leaſt all the authors on the Law of Nati- 
ons who have preceded him, ' after diſcufſing the 
point at length, have come to a concluſion directly 
the reverſe of his; and that which they have con- 


cluded, is ſupported by a great variety of caſes, both 


of an antient and a recent date. Thus ' A/bericus 
Gentilis, upon this very caſe of Rincon and Fregoge, 
obſerves merely © Probroſum id Carolo fuifſer.” ( £) 
Sed alia Queſtio eft, adds Bynkerſboek, de jure Lx- 
CATION18, alia Je jure dne ant, (4) Grolius, who 
followed Gentilis, after having given his opinions at 
length upon the ipviolability of Ambaſſadors, ſays 
expreſsly, that it is only to be underſtood to be bind- 
ing on thoſe Sovereigns to whom they are ſent, Non 


(0 Vartel, 4. J. 84. 
%) De Legat. 2. 3. () De For. Legat. e. 9. 


a pertiret 


. 


pertinet ergo hc Lex ad eos per quorum” fines, 
don accepta venia, tranſeunt legati.” () It is true, 
the non accepta uenia, may be made by ſome to 
amount to an inviolability, provided they have paſe- 
Porte. But it may be fairly queſtioned, whether the 
_ poſſeſſion of a paſs- port itſelf, can confer any thing 
more, than the common 3 to which com- 
mon aliens have a right. Bynkerſboek at leaſt, with- 
out taking notice of paſs-ports at all, underſtands 
Crotius to mean, generally, that the privilege in 
queſtion ſhall not have place in countries to which 
Ambaſſadors are not addreſſed (4). Of this opinion 
alſo, were Zouch, ' () Wicquefort, who has been 
| deemed the very champion of the rights of Ambaſ. 
ſadors, and who decides that the caſe of Rincon and 
Fregoze, though an atrocious murder, was not a 
violation of the Law of Nations, as to Embaſſies; 
(m) Huber; (n) and laſtly, Byntenſboet; who had 
particular oceaſion to examine the point, but a ſhort 
time before Vattel. (9) The ſubje came before the 
latter in .confidering the meaning of the Pa 
Heir te lande, komen de, refderende of ae 
rende, which formed part of a declaration of the 
States General in favour of the inviolability of Am- 
baſſadors; and the difficulty was, to know whether 
che word, Paſſerende, was applicable to Amballz- 
(i) D. J. B. et. P. 2. 18. . 
a 2 D ve. Py 9. N. en | 
_ (7) De Jur. Fecial. 2. 4. 18. ap. eund. | 
() De LAmbaſſ. 1. 433; 423 Fer de poi 1 
(*) De Jur. Civ. 3. 12. 28. Obligatio autem de non violando, 
duntaxat inter mittentes et cos ad quos mittuntur legati intercedi 
ad tertium non pertinet. Qui proinde contra Jus Gentrum non 
peccat, Si hoſtilia meritos tanquarn hoſtes accipiat, iiſque dam. 
— — Os inferat, cujus rei exemplum hiſtoriæ 
n The Treatiſe De Foro Legatorum, was written on the oe. 
caſion of the Arreſt of the Duke of Holſtein's Minifter in Hol- 
land, 1720, and was publiſhed 1721, 
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dors to other powers, _ paſſing through Holland, or 
confined. ſimply to thoſe addreſſed to the States, 
oming, reſiding, and paſſing away, or retiring. To 
ſolve this difficulty, he enquired into the opinions of 
the Juriſts concerning the point in diſcnſhon, an 
determined that it applied ſolely to Ambaſſadors who” 
were addreſſed to the States. (p) * © 
Theſe authorities are alſo ſupported by abundance 
of caſes, of which, excluſive of that of Rincon and 
Fregoze, which authors, as we have ſeen, have con- 


tended did not amount to a violation of the Law of © . 


Nations, I ſhall alſo ſele the 1 enn 
HENRY II. of France ſending the Mareſchal Ye 
St. Andre to EDwWARD VI. of England, the Queen of 
Hungary, who governed the Low Countries, endea- 
your to take him on his return, between Dover and 
Calais. There was at that time peace between France - 
and Spain, but HxxRx ſoon after publiſhed à memo- 
rial of grievances agataſt the latter, among which 
be mentions this attempt againſt his Ambaſſador, as a 
breach of the peace. He, however, does not make 
it amount to a violation of the Law of Nations, be- 
cauſe St. Andre had not been addreſſed either to 
Spain, or to the low countries, as Ambaſſador, (g)— 
S£LIM II. in the ſixteenth century, being at peace 
with Venice, but meditating war, ſent a Miniſter to 
the King of France to know his ſentiments of it. HE 
endeavoured to paſs through Venice, but was arreſt: 
ed, and the French Ambaſſador there, and the King 
bimſelf, claimed his liberty as addreſſed to em. 
But they were forced to yield to the arguments- 6 
the Republic ; © that a ſovereign power need not 
« recoguiſe a publie Miniſter as ftich, ünleſs it is to 
him that his credentials are addreſſed. (7)—The 
Republie of Poland, having elected Hanxt Duke 
De For. Legat. e. e Abo 
act, 87 t Wiequeſort, 1. 177. 
r . bf 
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of Anjou to be their King, ſent Ambaſſadors to 


France to announce his election. As it was againſt 
the intereſts of the Emperor, they feated that paſs. 
parts through Germany would be refuſed them, and 
they therefore ſet out without them. In their way 
through Saxony, however, they ſent to demand 2 
paſs-port of the EleQor, who notwithſtanding they 
were Ambaſſadors, expreſſed his ſurpriſe that they 
ſhould attempt to paſs through his country, and 
ordered them to be detained. (5)—In 1572, E112za- 
BETH of England, having reaſon to be jealous of the 
machinations of the French in Scotland, arreſted all 
Frenchmen paſſing through the kingdom to that coun- 
try without paſs-port. Among theſe was Du Cri, 
the French Ambaſſador to Scotland, and his Court 
complained loudly of this as a violation of the Lau 
of Nations. But Walſingham, the Secretary, plead 
ed, that as it was Du Croc's own fault for not taking a 
paſs: port, he might juſtly be detained, and with tis 
plea the French were content, notwithſtanding bis 
quality of Ambaſſador. 9 In 1603, Gregory Bar. 
* being feat Ambaſſador from Venice to Great- 

Britain, ſtopped in his paſſage in the State of the 
Griſons, the ally of Venice; and having buſineſs 
with the French Ambaſſador, he remained there for 
ſome time: but his expences and feſtivites not ſuit- 
ing the chaſtened ſimplicity of the Griſons, they or- 
dered him to retire. A queſtion, ſays Wicquefert 
aroſe upon this, whether it was not a breach of the 
Law of Nations, which, (Barbarigo not being ad: 
dreſſed to the Griſons,) he determines in the negative. 
()—Again, it is a part of the privileges of Ambal- 
ſadors to be covered of right before crowned heads.— 
In 1641, the Portugal Ambaſſador to the States, paF 
ſing through England, demanded audience of the 


(s) Id. 1. 188. 7 Wie 1 . ET 
T 


King : 


r => = 8 2 WT” 2X2 PT TT 


Ring : It was gratited, but upon condition. that it 


ſhould be as an individual, not as Ambaſſador, 85 
conſequently that he cbuld not be allowed the uſ 
Fenn, our page 
- Theſe cafes; which are thus both the effect and the 
ſapport of the above-mentioned authorities concern» 
ing the inviolability of Ambaſſadors paſſiug through 
third States, are in dire& oppofition to the opinion. - 
of Vattel; and it is not a little remarkable that that 
writer, although he quotes the caſe of Nincon and 
Fregoxe as a kind of vehicle of his opinion, has not 
fallen upon one as an authority for it. 
I cannot finally conclude this hiſtory of the 'doc- 
trine and precedents concerning inviolability, as up- 
held in former times, without taking notice of the 
celebrated and intereſting caſe of the unfortunate 
Queen of Scots. As this produced the 'greateſt 
queſtion that was agitated during the fixteenth'cen- 
tury, or perhaps in the hiſtory of Europe, has much 
reaſoning on both ſides, and few or no examples of 
this ſort either before or after it, I ſhall make no 
apology for going into à full review, not of the 
crimes or innocence of Maxx, but of the right of 
E11Z4BETH' to put her to death, and the extent of 
the precedent formed by the tranſaction. And here- 
in I ſhall confine myſelf ſtrictly to the caſe as it ac- 
telly pee 8 
In 1565, Maxy Queen of Scorland, in her own 
right, having married Bothwell, Duke of Orkney, 2 
man of known profligacy and daring ambition, who 
had murdered her former huſband; and was endea- 
vourlng to get into his poſſeſſion the perſon of Jams, 
Prince of the kingdom; many nobles of the realm 
conſpired againſt him, and aſſociated for the defence 
of Janxs. In the manifeſto which they put forth 
they diſclaimed all violent intentions againſt their 


(w) Id. 
1 


** 


_ lawful 


lawful Sovereign Mazy and proſeſſed to take arms 
ſolely againſt .Pohroe!l, The event of their under. 
taking was the flight of their enemy and the impri- 
ſonment of the 4 whom, being thus in their 
power, and having ao lawful authority to do fo, t hey 
reſolved to depoſe. Equally deſtitute of ſuen au- 
thority, they aſſumed the title of the Lordi the 
Secret Council, and without any other right, arrogat- 
ed to themſelves the whole regal power. Mar, 
T and impreſſed by various Lords and ihe 
Engliſh Ambaſſador, | with the notion that deeds 
made in ſuch a caſe were void in law, ſigned certain 
ioftruments by which ſhe ſurrendered the whole of 
der authority to hei Son, and conſtituted the Earl of 
Murray Regent of the kingdom. The Prince was 
croned in form; the government was thenceforward 
carried on in his name, and a Parliament was ſum- 
moned in which the reſignation of the Queen was 
declared valid, and the «whole of the proceedings 
- againft her pronounced to be lawful In this ſitua- 
tion of things ſhe eſcaped out of priſon, aſſembled 
an army, and declared that her reſignation was ex- 
torted from her by force. This was confirmed by a 
| council of her Nobles, who pronounced, in conſe- 

. Pers that all the proceedings. againſt her were 
illegal. She aſterwards fought and loſt the battle 
of Lang fide, and having been previouſly invited by 
Elizabeth, (x) who promiſed to give her the recep- 


* r Fe ae A - KI*. 1 
(x) * Bak hos Joh Breton firſt to her (Elizabeth) with 3 
diamond, whick ſhe had before received from her in token 
mutual kindneſs; to let her know ſhe would come into Evg- 
land, and crave aid of her, &c. &c. to whom Queen Elizabeth 
 * moſt largely promiſed all the love and kindnets of a ſiſler. 
Camd 109. So alfo, in another place, “ The Queen had, b. 


Henry Middlemore, made her n . on the word of 
P 


* a Prince; of all courteſy and kind 
See aiſo Anderſon's Collections, 4: 2: 


„ | tion 


ality, &c Id. 376 


as at. tt. 1 
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fon of an "Ally and a Queen, took refuge in Eng- 


land, and was publicly received at-Carlifle: () 


Being thus in the power of 'E/izabeth, great de- 
bates were inſtantly held 'concerniog the manner of 


her diſpoſal, the leading features of which, and the 
conſiderations drawn up in writing for the better 
guide of the chief Counſellors, will aſſiſt us much 
in our judgment concerning the real ideas which 


= 


were entertained of her. As ſoon as ſhe was at Car- 


lille, it was thought wiſe that no one ſhould be al- 


lowed to come to her without the knowledge of 


« thoſe who had the charge of her,“ and that all 


Scotch Noblemen of the French party coming into 
England ſhould be 4 


. It was alſo reſolved, 
that if the party which had depoſed her ſhould de- 


mand to have: their cauſe heard by the Queen of 
England, it ſnould beigranted, upon the ground of 


the antient prerogative of the Crown of England 
* to take cognizanee of any controverſy moved con- 


« cerning the Crown of Scotland; that this was 


particularly neceſſary at this time, becauſe the Queen 
of Scotland had beretofore openly .challenged the 
Crown of England, not as a fecond perſon after 
the Queen's Majeſty, - but afore her.“ It was deter- 
mined that ſhe. ſhould on no account be ſuffered to 
paſs into France, becauſe that might renew the league 
between that country and Scotland, to the detri- 
ment of England. 1 was determined, that if ſhe 
1ematned in England, ſhe ſhould not be allowed her 


liberty, becauſe, according to Camden, as ſhe. 


* was the very pith and marrow of ſweet eloquence,” 
ſhe would uſe it to increaſe her party in favour of. ber 
immediate views upon the Crown, “ withaut wait- 
* ing for the death of ELIZAREZTu;“ “and no man 
* would think but that, ſuch a ſwete bayte would 
make concord between her and all her ſubjects in 


C) Roberts, Hiſt. of Scot. Bks. 4, 5. MT 
1 Scotland.“ 


* 


| 
| 
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« Scotland.“ She was not allowed to retire back 
to Scotland, becauſe England in time would be 
* abaſed, and the Queen herſelf would not long 

_ ©. have continuance.”—Sir Francis Knollys, one of 
the keepers at this time, of Mary; deſcribes her as 
of a bold aſpiring ſpirit, thirſting after victory, for 
the ſake of which © pain and peril ſeemeth pleafant 
to her, and wealth contemptuous and vile.“ (z) She 
had aſſerted her direct title to the Crown of England 
Before that of Elizabeth, and had always refuſed to 
ratify the Treaty of Edinburgh, by which that pre. 
fen ſion was to be laid aſide. Now what is to be 
et done,” ſays Knollys writing to Cecil, & with ſuch a 
Lady and Prince, or whether ſuch a Princeſs and 
Lady be to be nouriſhed-in one's boſom, or whe- 
6, —— it be good to halt, and wary with ſuch a 
Lady, I refer to your judgment. If her Highnels 
'P (Elizabeth) ——— ſtay the coming of the 
“ French into Scotland; if her Highneſs think any 
* peril toward her; if her Highneſs think any Pri 
* ces or Potentates, or that any factious ſub 


( ) Knollys' account diſcovers much penetration and ability in 
himſelf, and is one of the beſt drawn characters of Mary, as to 
one part of her diſpoſition, that appears upon record. And 
<< yit this-Lady and Princeſs is a notable woman; ſhe ſeemeth to 
regard no ceremonious honor befide the atknowledging of hit 
Eſtate Royal. She ſheweth a diſpoſition to ſpeyk motche, to 
be bold, to be pleaſant, and to be very familiar, . She ſheyeth 
« agreatdeſyreto be avenged of hir enemies, Sheſhewetha read- 
<< neſs to expone hirſelfle 10 all perylls, in hope of victon. 
She defyreth motche to hear of hardineſs and 'valiancy, com- 
« mending by name, all approved hardy men of bir county, 
* althoghe they be hir enemies; and ſhe concealeth no coward- 
. < neſsevin in hir friends, The thyng that moſt ſhe thirflelk 

© after, is victorie; and it ſeemeth . indifferent to bir, to 
have hir enemyes dimyniſhed either by the ſword of hir friends, 
or by the liberal promyſis and rewards of hir purſe; or by 
divyſion and quarrels raiſed among themſelves 2 ſo that for 
** victorie's ſake, pain and peryll ſeemeth pleaſant unto bit; 
and in reſpect of victory, wealth and all things ſeemeth to ur 
contemptuous and vyle.” Anderſon's Collect. 4-72- p 


may 


Ma ——— tet. oth 1 po * Ad 
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ſays, The cold tes. 


(e) Camden. 111. 04 Anderſon. 4. 127, 
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« may conſpire againſt her; then I am ſure ſhe will 

« think it good policy, rowndly:and plainly to aſſiſt 
her own cauſe. | I think it an honourable quarrel 
in her Highneſs. to expel. the French, and the 
« eaſieſt way thereto is to aid and countenance the 
„Regent (Murray) in time.” In another letter he 
of the Engliſh will not 


ce ſatisfy her fiery ee, " and that unleſs ſhe be 


removed as apriſoner, ſhe will not go farther into 
the realm.” (a) The privy Council, in their memo- 


rial on 2 June 20, 1 568, ) alſo aſſert the 
rerogative of England over Scotland, and accuſe 
er vehemently of a deſign upon the Engliſh throne, 
« What contracts, ſay they, what promiſes, 


what aids, what oaths, can be imagined to with- 


ſtand her appetite to this crown,” This they again 
ground upon her former ſtrong aſſertion of her pre · 
tenſions, and her refuſal: to ratify the Treaty which 


had ſettled them. (5) Hence, according to Camden, 


they reſolved to treat her as à priſoner, and actually 
detained her“ as taken by the right of war.” (c). 
The injuſtice of this was reſented by many of her 


own ſubjects in Scotland, who, in a ſpirited remon- 


{trance ſent to Elizabeth, told her how much it was 
againſt her princely honour to detain her as a captive, 
and that other Sovereigns would findremedy there. 
fore.” (d) At the ſame time ſhe- was treated in all 
formal proceedings as a true and lawful Queen. In 
the well-known commiſſion given to the Duke of 
Norfolk and others to enquire into the matters, be- 
twixt her and her ſubjects, ſhe is called by Eliza- 
beth, Out dear Siſter and Couſin, Mary Queen ot 
* Scats.” Her ſon, through the whole of the fa- 
mous conferences at Tork and Hampton Court, is 
(2) See Camden. 111, 113. Anderſon. 4. 34 to 42: The above 
arguments are taken from papers in Cecil's own hand, 
(6) Anderſon. 4. 102 to 106. | 


ſtyled 
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ſtyled by the Engliſh no more than © the Prince her 
* ſon;” or, ſometimes the Prince acknowledged 
King by the Nobles of Scotland ,” and after thoſe 
conferences were put an end to, the Biſhop of Roß 
was allowed to temain with proper credentials, 2 
ber Ambaſſador at the Eoghiſh Court. (e 


Nou from theſe naked circumſtances of the caſe, 


two things ſeem not unfairly to be implied: 1 That 
the Engliſh Council (with what juſtice is not here the 
queſtion) detained Mary from the firſt as an enen, 
aſpiring tothe Crown of their Queen, fomenting and 
favouriag the parties which were known to be ad. 
verſe to her intereſt and ſecurity, and as fuch juſtly 
in their opinion) liable to be impriſoned; II. That 
they conſidered her as a real Sovereign, and allowed 
her all the rights of an actual, though hoſtile and cap- 
tive Queen. And hence I would argue, that the a& 
of impriſoning her, at firſt diſguiſed, but afterwards 
avowed and defended' againſt all WhO concerned 
themſelves in it, was a direct act of hoſtility of Eli- 


zabeth againſt Mary. I, for my part,” ſays tbe 


_ former to the French King, do detain the Queen 
* of Scots in honourable cuſtody, for the ſafety of 
England, and mine own ſecurity; and for it J have 
c examples of the French, who ſhut up CHILI II- 
in à monaſtery, Charles of Lox RAINER ina deep 
e dungeon, and Sro xz Duke of Milan in an iron 
* grate, to ſecure their own eſtates. Finally, hoxc- 
“ver, (the is obliged to conſeſs,) ſuch great exam. 
** ples as theſe do always carry with them ſome kind 
of injuſtice.” The concluſion of this celcbraicd 
affair was equally unjuft on the part of the Engliſh, 
wick its commencement. The Government, conſ- 
dering Mary as their moſt potent enemy, had long 
reſolved upon her death; but neither the temper of 


(e) Id. 4. Boas part. 4. 14, 18, 33, 38. 3. Leſlie's Negoci- 
| ; | England, 


tions. 
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England, nor the maxims of the world, would have 
borne them out, if by a bareſaced uſe of the right of 
power, they bad cut her off, without deigning to ab - 
figa a cauſe ;. they therefore coloured their intentions 
with the appearance even of lau, and paſſed that 
well-known, and unjuſt act, by which the liſe of this 
unfortunate Princeſs was made adtually to depend 
upon the deed: of another, of whom ſhe might abſo- 
lately know nothing, much leſs be privy to his actions. 
Seventeen years after her firſt detention, a law was 
enaQed, by which, if any attempt was made againſt 
her Majeſty's life, b or. ſor any perſon pretending a 
title to the Crown, the Queen was empowered to 
nominate twenty-four perſons to examine and paſs 
ſentence of death on the ſame; and if the attempt 
took effect, then / not only thoſe by or ſor whom the 
act was perpetrated, but their iſſues alſo, being any 


* 
4 


way privy or aſſenting to the ſame, might in like 
manner be purſued to death. ) +. 


- 


It was upon this ſtatute that Mary was tried. and 
condemned; and, previous to the execution of it, it 
will not be unintereſting to conſider the reaſoning that 
prevailed at that time, in order to juſtify the intended 
ſererity of the Engliſh Miniſtry. So early as 1572, 
above fourteen years before her death, * Parlia- 
ment had addreſſed the Queen to proceed. 2 
againg Mary, as one who had attempted to diſtur 
her government; (g) for which purpoſe they proceed- 
ed to a very full but inapplicable detail of reaſons for 
her death, founded, not upon the right of the Eng- 


liſh to ry her, but the neceſſity for puniſhment in ge- 


(J) State Trials, 1. 103. 285 ra N 

(2 8 Annals. 2, 1 34 to 137. The political ſeverities 
of Burleigh and Walfingham ſeem there to preponderate over 
thoſe of Elizabeth herſelf. The former, writing to the latter, 
when Ambaſſador in France, has theſe words: Our news is, 
ve are preſently in hand toattaint the Scottiſh Queen of Trea- 
! ſon, And yet we fear our Queen will ſcant agree to it.” 


neral 


* 


neral. They alſo built much upon that new ground 
which, as we obſerved in the beginning of the preſent 
Chapter, had in this century been taken as a found. 
tion for very contrary public maxims among Proteſ. 
tants and Catholics. According to this, the Queen 
of Scots was treated as the adverſary of God, and a 
conſpirer againſt the goſpel of Chriſt in all countries; 
and they quote, for a precedent, the execution of 
Licinius by © his fellow Emperor,” Conſtantine, be- 
cauſe — had laboured to 2 the e Reli. 

ion. (4) In their petition alſo to the Queen, 
call Mary © a Queen of late time, but now ln 
« Queen; a nigh kinſwoman to her Majeſty, but a 
e very unnatural ſiſter:“ And albeit,” they con- 
tinue, upon her ft coming, your Highneſs might, 
% both by law and 7uſtice, have dealt with her judi- 
< cially, for her attempts made, by writing and 
©. otherwiſe, againſt your Crown, yet ſhe bas had 
your Majeſty's moſt gracious protection, and you 

85 ured dealt with her like a good and natural fifter.” 
They then go on to petition, that if hereaſter any at- 
tempt ſhall be made againſt the Queen by ber, ſhe 
may be adjudged to death as a Traitor, without any 
farther trouble of Parliament; and not only this, but 
if any attempt be made to deliver her out of priſon, 
fhe being aſſenting 10 the ſame, the perſons making the 
attempt, and ſbe herſelf; may be in the ſame manner 
condemned. They then flatly deny that Sovereigns 
are inviolable, and quote precedents,” which are 
vainly thought to bear them out in their ideas. (1) 
To the conſideration of theſe we ſhall come in their 
proper place. Mean time, it requires little attention 
to be ſenſible of the extreme injuſtice, to call it by 
no harſher name, of attempting to paſs a law for the 


0 D'Ewe's Journals. 208, 209. We ſhall ſoon ſee what the 

real caſe of Licinius was. 
(i) D'Ewe's Journals. 215, 21), 218, 219. See alſo Stryp*3 

Annals. 2, 1 34, et inſr. | | ; 
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death of a priſoner, ſhut up by the ſole right of pow- 


er, and upon political motives, in cafe ſhe ſhould en- 
deavour to eſcape out of priſon; nor is there any 
reader but muſt be ſtruck with the inconſiſtency of 
this grave public body, when they aſſert that this in 
jured woman had enjoyed the protecbion of Elizabeth, 
and therefore might be proceeded againſt for Treaſon. 
In 1585 paſſed the fatal ſtatute above mentioned. 
The Parliament e e ſays Surype, that ſhe 
was concerned 1n the conſpiracies of Spain, moved 
for the taking her off; but men were not agreed as to 
the manner of it. The dark-minded Laer ro- 
poiſon, and ſent a Divine privately to Walſing- 

am, to ſatisfy him that it was lawful; (/) but thoug 
Walfingham refuſed, and thereby ſaved his reputa- 

tion, yet by ſupporting the conduct that was atuall 
purſued, he probably did more real miſchief, —4 
much as he promoted what at beſt perhaps can only 
be called a legal murder. In order the better to 
countenance this, a book was put forth to conſider of 
che lawfulneſs of putting Mary to death as a Sove- 
reign, all preliminaries being taken for granted, that 
ſne had really enjoyed the protection of England, 
had remained there at liberty, and had been guilty 
of the crimes alleged againſt her. In this book the 
following cafe was conſidered at large 
A Sovereign Prince, acknowledging no ſuperi- 
or, in diſtreſs at home, flyeth to the kingdom 
l of his Confederate, being likewiſe a Sovereign 
* Prince, and is by him received into protec- 
* tion; yet kept in ſafe cuſtody, as having been 
** a Competitor, afore of that kingdom, where 
de pradtiſed by open fact againſt the life and 
** the kingdom of that Prince. Whether may 
** ſuch the ptactiſer be therefore juſtly put go 

+ death?” (1) 5 45 | | 


G Cam, 346. | 0 Strype. 3, 299 
| Upon 
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Upon this celebrated queſtion, iſſue was joiged by 
de civilians of the time, although it was eaſy 10 ſec, 
n the account that was publiſhed for the ſatisfaction 
of the people, what was the predominant ſpirit, 
from the fcantineſs of the objections, and the ſulneſs 
of the anfwers. On the part of the Queen of Scots; 
it wis contended, 3 1 op fo I Ei Suh 

I. That the was an anomted Queen as well as Eli. 
zabeth, and that par in parem, hon habet poteſta. 
tem. wget Aa e 8 , n 

II. That ſhe came into the kingdom, ſubject on 
to the Law of Nations. id. bee ne en 
tothe mmicipal juriſdicti ooo. 
Io this it was anſwered, that ſhe had been depoſ. 
ed by her ſubjects. and therefore was not to be con- 
| fidered as a Sovereign; but that even jf ſhe were 
oe of Scots in poſſeſſion, yet ſhe was a ferdatory 
to Ehzabeth, and conſequently. might be tried; tba 
every Prince, not in his own territories, © parts with 
his inviolabilitxin the country where he refides;” that 
it was known law, that all perſons committing crimes 
were ſubject to he tried for them in the countries 
_ where they committed them; and that if a Sove- 
reign coming into the territories of another, - were 
not to be thus fubjeR, his condition, would be better 
chan that of the lawful Prince; that with reſpect to 
the Law of Nations, it is denied that Queen Mary 
was only ſubject to them; ſince all aliens are ſabjed 
tothe poſitiue law of the land, and that in matters of 
Tyeaſem there can be no diflerence of perſons, whe- 
ther Sovereign or not; that the nature of Treaſon i 
ſuch, as that the puniſhent thereof is not ned. to 
any Jaw ;” that a King paſſing through another King's 
realm, or there reſiant, is but à private perſon, aud 
may commit Treaſon as another private man. 

By this time, therefore, the cafe had affumed a 
new ſhape; and leaving out the conſideration tha! 


Mary had from the firſt been treated as an ny 


* l 
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and impriſoned as ſuch, a doctrine was now ſet up 
which had not before been thought of by the Go- 
vernment, that Sovereigus in foreign countries ſhould 
be conſidered as common aliens, and upon the ſuppo- 
ſition of having enjoyed the protection of the la we, 


ſhould be deemed amenable to their power. To 
ſupport this, the hiſtory of the world was ranſacked 


for caſes, wherein Sovereigns had been puniſhed by 


fellow Sovereigns, although whether they had been 
puniſhed judicially, or whether they were as perfeQ- 


independent as thoſe who puniſhed them, did not 
eem to come into the enquiry. Dr. Dale, however, 
(the ſame who had been conſulted on the Biſhop of 
Roſs's caſe,) upon being again applied to, by Burleigh 
for the ſatisfaction of her Majeſty, gave it as his op 


nion, that nihil eſt in toto jure certius, than that he 


ueen of Scots having committed a crime in Eng- 
land, might there be judicially tried. (/) Gbps gs 

Into the particulars of the precedents quoted we 
ſhall now proceed to enquire, and not one of them 

rhaps will be found to ſupport the reaſoning we 
er. detailed. They were in number five; thoſe df 
Dejotarus, Lioinius, Conraddin, Robert; and Joan, (m) 
the three latter, Sovereigns of Naples. e 
Of theſe the firſt is inapplicable, ſince Dejotarus 
was a tributary and conquered King of Galatia, and, 
according to the known cuſtom of the empire, forced 
to ſubmit to the Roman juriſdiction. He had befides 
been deprived of his dominions by Cæſar, for ad- 
hering to Pompey, although afterwards reftored to a 
part of them. He was therefore every way inferior 
| to the Dictator, and when accuſed of a defign againſt 


truſting to ſuch equity in the form of trial as a con- 

queror choſe to award him. We may add alfo, that 

8s 3. 365. * 1 
() StY pe. 364. Append. B. 2. N. 1. Camden 35. 


C 


- 
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bis life, was called upon to anſwer for his crime. 


of N * 
c although 
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although the oration of Cicxao, in his behalf 
proves that he was called upon to anſwer, yet it waz 
to Cæſar himſelf, and no ſentence was paſſed in the 
cauſe. (n) The ſecond caſe is ſtill leſs applicable, 
fince, whatever may have been the crime of Lici- 
mus, or the manner of his death, about Which there 
is much obſcurity, it is at leaſt certain that he was no 


longer Sovereign when he was put to death. He had 


been conquered in open war by ConsTANTINE, had 
been deprived of a regal power, and had retired' 2 
humble individual to Theſſa/-ica, where, according 

to Eutropius, © contra religionem be <paak 
* tus oceiſus eſt. (o) Upon the third caſe of Gn 
raddin, we have already obſerved much in another 
part of this work. (y) It will be recollected that he 
entered Naples in open war, and was conquered in 
battle. Although, therefore, he might have been 
proceeded againſt as an enemy, yet none but ſuch: 
ignorant and barbarous times could have allowed 
the propriety of proceeding againſt him by a ju- 
dicial proceſs. - Even as it was, alſo, we pointed 


cout that the tranſaction did not paſs without cen- 


ſure on the ground of its irregularity, from the 
public lawyers of the time. (9) With reſpect to 

the caſe of Joan, it would vs wonderful how if 
could have been offered at all, had it not been 
neceſſary to blacken the character of MRT, by 
drawing a parallel betwen her and the Neopolitan, 
which was done in all due form by the Parliament, 


and offered to the Queen. (r) With the characten 


of theſe two Princeſſes we have here nothing to do. 


() Middleton's Life of Cicero. 2. 215, 16. 

(s) L. 10. 6. (D) Vol. I. Ch. IX. 

(2) Succaria, the moſt famous lawyer of his time, wrote 3 
bos expreſsly to prove this act of Charles to be againſt the L 
of Nations. Hiſt. de Sicile par Burigny. 2. 174. 

(7) See © The analogy or 4 between Joan Q 
Naples, and Mary Qof Scotland.” Strype. 3. Append. 2: 


Wich 


\ 


25 OWE OO TO ER os Sn, 


h 


- 4 7 L 4 
LY - 28 % © -» i Pp bs 
1 + a 8 I" * 
0 P o . 
'S 
-* A . 
N * 
- Wh. he. 
9 * . 
* . a. 9 . 
0 2 f » 
- = * 
1 0 
— : * 
. 4 $ 
- \ 4 0 f ; 


With reſpeR to the force of the precedent; It is well 
known * was executed flag ranis bello by her 
conqueror, Durazzo,” without any ſorm of judicial 
proceſs, and conſequently it could not conſiſtentiy be 
made the foundation for proeeeding iuridirally againſt 
Mary. The remaining caſe of Robert was moſt re-. 
lied upon by the Civilian, Dale, who lays great ftreſs 
upon the opinion of Pope CIEM EVT V. who review- 
ed and cancelled the judgment of the Emperor againſt 
him. The opinion is as follows: Quod fi punitio 
“ eriminis intra diſtrictum Imperialem commiſſi, ad 
«© Imperatorem forſan pertinuiſſe aſſeratur; verum eſt 
« quidem, þ in eodem diſtrictu furſſet inventus delin- 
2 ) If we examine, however, the caſe 

which gave riſe to this opinion, we ſhall find it 
equally inapplicable to that of Max with the reſt. 
RozxxrT King of Naples had oppoſed with an arm- 
ed force the progreſs of Hznzxr VII. in Italy, upon 
which that Emperor reſolved to depoſe him as tis 


vaſſal who had taken arms againſt r. jar Lord. 
at Piſa in 


ow ® _ 


gg —_— 


For this purpoſe he aſſembled a 

1313, where, according to Siruvius, tangquam vaſſul. 
lum quod Florentinos, &c. &c. ad rebellionem concita- 
verit, et Piſanos Imperatori fideles infeſtaverit; ad 
Imperialem curiam vocatus, non comparaverit, p 
ſcribit, omneſque vaſallos ac ſubditos a vinculo fide- - 
litatis abſolvit. () In this tranſaction therefore' we 
ſee the mere act of a Lord Paramount againſt a re- 
bel ſubject; of a German Emperor putting his vaſſal 
to the Ban of the Empire. The reaſon why the 
ſentence was reviewed by the Pope, was, becauſe 
the ſentence was paſſed in a country, not within the 
Imperial, but the Papal juriſdiction; and confe- 
quently the Emperor's authority to paſs any ſentence 
at all, was queſtioned. With reſpect to his opinion, 


) Strype. 3. 365; | 
0 Struv. Corp. Hiſt, Germ. P. 9. S. 4, 14. 
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that if Rorzx v act of delinquency had happened 
within the Imperial territory, be might perhaps (fer. 
ſan) have been fubjeRt to his juriſdiftion, it is not ow 

8 n expteſſed, but the point muſt depend 
upon the fact, whether the Emperor held the King of 
Naples to be his vaſſal or not; and at moſt it can be 


taken but as a mere obiter dĩctum. 


Such, however, were the ideas, and ſuch the caſe 
- to ſupport them, which were entertained-by the Eng. 


Uh Stateſmen and Civilians in the ſixteenth century, 


upon this part of the Law of Nations. Yet the 
7 you: was not ſo clear, even in thoſe times, but that 
ARY was aware of the arguments that were to be 
brought againſt them: and we may remark, that the 
man who ſeems to have beſt underſtood the matter, 
that is, the moſt conſiſtent and legitimate way of 
proceeding againſt her, was MorxTon, her declared 
enemy, who, without ſeeking to colour the affair 
with pretexts which he probably knew were illegal, 
oſed boldly that ſhe ſhould be ſent back into 
land, and put to death (I ſuppoſe as an open ene- 

my) in the x and borders of both king 
doms. (u) When Maxy berſelf was ealled upon to. 
| plead to the juriſdiction of the Court which tried her, 
| afſerted, with firm dignity, that“ ſhe was no 
ſubject, and would rather die a thouſand deaths 
de than acknowledge herfeif to be one, conſidering 
« that by ſuch acknowledgment ſhe ſhould both 
<« wrong the ſublimity of Regal Majeſty, and withal 
- <.\confels herſelf to be bound by all the laws of Eng- 
<« land, even in matters of religion.“ She after- 
wards objected to the ſtatute that had been made 
againſt ber, and aſked the Commiſſioners by what 


law they intended to proceed; and ſo low in her el- 


timation (poſſibly without much injuſtice) were the 
Engliſn Civilians, that ſhe told them, if they meaut 


(%) Camd. 316. 
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to act upon the Civil or Canon Law, they muſt ſend 
for interpreters of it from Pawia.or Hitters; or ſome 
foreign Univerſities, for in _ Eng/and none fit. for it 
were to be found. If Lam to be tried,” ſays this 
dignified Princeſs on other occaſions, * who ſhall be 
my Peers? Whereas the Queen writes, that Jam - 
«© {ubje& to the laws of England, becauſe I have 
& lived under their protection. I anſwer, that 1 
* came into England to crave her aid and proteRi- 
“ on, and have ever ſinee been detained in priſon.” 
Har rox, one of the Commiſſioners; told her, that 
ber plea was bootleſs. You ſay you are a Queen 
Be it ſo. In ſuch a crime as this, the Royal Dig- 
„ nity itſelf is not exempt from anſwering, neither 
© by the Civit, nor Canon Law, nor by the Law of 
Nations, nor of Nature“  BromLty, the Chan- 
cellor; made uſe of the ſame ſort of language, but 
with little effect; and the only argument which over- 
came her firmneſs, was one peculiarly calculated to 
make an impreſſion upon the mind of an innocent 
woman, (if indeed we can ſuppoſe: her to be ſo!) 
anxious to clear her ſullied reputation. Although 
ſhe had refuſed to anſwer: 1 as A lubzes 
Maxx had conſtantly expreſſed a wiſh that her con- 
duct ſhould be examined; and Hag rox urging to 
her, that all were as anxious as herſelf to prove her 
innocence, and that by denying the power of the 
Court, ſhe would give tiſe to the ſuſpicion; that ſhe 
only meant to avoid examination, ſhe Fe tho, 
ſays Camden, with much adoe and ill will, leſt 
** ſhe ſhould ſeem to derogate from her. 8 
or ſucceſſors.” (w) The event is well known ; and 
] have only to add, in order to complete the hiſtory 
of the fas of the caſe, chat after many debates 
among the Crown Lawyers as to the defignation of 
Maxy, ſhe was called in the record and the com- 


(% Camden. 348, 49, 50, 51, 32, 53; 54, 60, 61, 70; 71+ 
t0 Vor. II. a A a mi 
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miſfſion, Maria, filia et hæres Jacobi Quinti, nu- 
per Regis Scotorum, communiter-vocata, Regina 
e et Dotaria Francie.” And this was 
done becauſe to have called her directly and pre. 
* ciſely Regina Scotorum, could not well be war⸗ 
* ranted in law.“ () She was at the ſame time al. 
lowed to wear all her badges of Dignity and Royalty 


till after her condemnation, when they were ſtripped 


from her in form, by Powlett, her then keeper. () 

bus far, throughont this intereſting tranſaGion, 
we have ſtudiouſſy confined ourſelves to the facts, 
and the reaſoning of the times, as they actually hap. 


Pane, without going into that great queſtion which 


here was ſo decidedly argued upon, that a Sove- 
* reign, reſident in the dominions of another Sove- 


tc reign, may commit treaſon, and be tried for it, or 


any other crime, in the courts of the land.“ Up- 
dn that queſtion we are now called upon to remark; 
and in our opinion, nothing was decided upon it in 
uo of fact, by the caſe before us. For although, 
by an attention io it, as thus minutely ſtated, we ma 

diſcdver much reaſoning for the a ve, yet nel- 


ther was any Fuir precedent quoted, nor does the caſe 


itſelf amount to one, If all the circumſtances are 
conſidered: Mary had never been that free agent in 
the kingdom of her Siſter Queen, ſo as to conſtitute 
the caſe'of an Alien Sovereign protected by the Law 
and infringing it, which muſt always be ſuppoſed be- 
fore we can go into the queſtion at all. She had alſo, 
4s we have ſeen, been detained priſoner from the firſt, 
by right of war; and under this view of the matter, 
it may be ſaid to amount to no more than the caſe of 
a prifoner of wat, detained always in priſon, and 
240 to an act againſt the life of his Conqueror; 


8 60 See Popham (Attorrey General's) letter on this ſubject. 
— Strype 3. 364. | 2 


G Camd: 369. 
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would be ia the ſummary way of martial law, with- 


out having recourſe to the municipal courts of the 
country. Of this opinion was the Civilian Zoueh, 


when, a century afterwards,” he came to review this 


celebrated tranſaction; he holding expreſsly, that no 
Sovereign can be regularly tried in the courts of ano- 
ther Sovereign, although he may, upon provocation, 


be proceeded againſt in open violence, in the ſame 
mander as if he had remained at home, and war had 
been declared againſt him. And this he affirms, with 
reaſon, to be a full anſwer to the argument againſt 


the immunity of Sovereigus, that if it were allowed, 


the foreign would be in a better condition than the 
native Prince. () | 2 
The whole therefore, in out opinion; that the 


caſe of Queen Mary can in fact amount to as a prece- 
dent, is this; that a Sovereign Prince, in the territo- 
ry of another Sovereiga Prince, detained by right of 


war, and treated from the firſt as an Enemy, was, up- 


on conſpiring againſt che life of his Conqueror, put to 
death, by the decree of a Court exprefsly erected by 


law to watch over his attempts, and enquire into the 


truth of the facts. Whether it was neceſſary to erect 


ſuch a Court by law, and for ſuch a purpoſe, is ano - 
ther queſtion; and, at any rate, to try an 


uken and detaioed _——_ by right of Frome | 
t 


common Courts of the country, is too notoriouſly ir- 
regular, to need any comment at all. With reſpe& 
to the queſtion; whether a paramount Sovereign, at 


peace with another, Freely reſiding in his country, and 


committing a crime. either agaiuſt the poſinve law of 


the land, or againſt the law of nations, is ſubject to 


Er fi cum in territorio principis in quem conjurarunt de- 
prehenſi ſunt, , proeſenti vindicta uti melius videbitur; juri gen- 
cuivis eos interficere impuns liceat. 

Aa 2 e 
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in which the true manner of proceeding againſt him = 


uum convenit pro hoſtibus declarare, unde, an expettato juuiciv, 
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dhe municipal juriſdiQion of that country; whether 
this was ſound law, ahthough. it muſt be confeſſed that 
ſuch was the length to which the Engliſh Govern. 
ment meant to carry it, the caſe in our opinion, de. 
. cides- nothing, For, whatever may have been the 
\_ reaſoning of the Stateſmen, the Parliament, or the 
Judges; as a fad, it cannot be made to go farther 
than what has actually been ſtated. At the ſame 
. time, that reaſoning is left upon its own ground; and 
vhether as an abſtract propoſition it is ſound, or un- 
ſound, we pretend not to decide, contenting ourſelves 
with having ſhewn, chat, if it is the former, it is at 
leaſt not ſupported by any full caſe in the hiſtory of 
FF . rene 
Others again endeavour. to throw the caſe of Ma. 
ry entirely aſide, by afluming all the way through, 
that ſhe was in reality no? a Sovereign when ſhe cane 
into England, or at the time of her trial; and of this 
opinion is VATTEL. (a) I fear, however, that the 
facts will not ſupport this ſort of reaſoning. 'The 
* whole of what has been ſlated, ſhews very eleath, 
that Mary came into England an acknowledged 
Queen; and as ſuch her Ambaſſador (the Biſhip of 
« Roſs) at the Engliſh Court, was, even upon noto- 
rious delinquency, allowed his privileges.—As ſyeh 
_ alſo ſhe, was conſidered in all the-reafoning of the 
Stateſmen and Civilians concerning her; and herdy- 
nity was expreſsly acknowledged whenever thoſedit- 
ficult queſtions. concerning . the right and manner of 
puniſhing her were diſcuſſed; And though the Par- 
liament affected to call her “the late Queen; and 
ſhe was deſcribed at her trial merely as the © heireſs” 
of King James, yet ſhe enjoyed the reſpect and ibe 


Ecoſle, que l'on voit fi ſouvent allégue en ceue matiere, u 


vieht pas fort à propos. Cette Princefie ne poſſedoit plus la cou- 
ronnc quand Elle viewien Angle terre, & qu'elle y futarrets, jugeect 


condamnee. 
th 7 badgcs 


0%) Vattel. 2. 5. 108. Le fameux exemple de Marie reire 
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badges of Royalty, and was not ſtripped of them till 
after her condemnation.—This. manner, therefore, f 
conſidering her as a private perſon, is only calculat- 
ed, I think, to elude. the queſtion which is generally 
founded upon her cafe ; although it is certain that to 
thoſe who can confider her as not acknowledged by 
the Engliſh, it will have the effect which Vattel ſup. 

ſes. - * PEE ES. | | 

With reſpect to the main queſtion, we are not here 
called upon to endeavour to decide it, although the 
opinions entertained upon it, it was our duty to relate. 
The tenor of theſe opinions in England we have al- 
ready ſhewn; and it muſt he owned, that whatever 
may be ſuppoſed to have been decided at the time 
concerning the depoſition, or the ſovereignty of Ma- 
ry, the Miniſters and Lawyers of England held in the 
moſt decided terms. that a Sovereign, acknowledged 
as ſuch, and reſiding freely within the territory of 
another, was liable to be puniſhed for Treaſon by the 
courts of the land. Of this opinion alſo were ſeve. 
ral foreign Juriſts, ſuch as Hottoman and Arniſæus. 
At the ſame time, the reaſoning upon which they 
choſe to reſt, is liable to deciſive objections; for the 
law of nations was then but little known; and all 
the arguments concerning it were taken from the civil 
law of the Romans, the inefficacy of which we ſhall 
preſently have ' oecafion to diſcuſs. Thus Holloman 
founds his opinion upon the Roman maxim, that a 
Magiſtrate, out of his province, is no longer inviola- 
ble; (5) as if any parallel could be drawn between a 
Sovereign Prince, holding his throne from no one, 
and liable to no juriſdiction, and a Subject Officer 
holding a deputed authority! It is right, however, 
to review a poſition of Zouch upon the other fide, in 
which, probably, be truſts too much to the prece- 
dent he offers. — In defending the exemption of So. / 


0 Ap. Zouch Solut. Qu. 56, 57, 58. | 
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vereigns from trial, he goes fo far as to ſay,” they are 
Sovereigns in a foreign country, even quoad their 
own juriſdiction in criminal cauſes. This he founds 
on a caſe contained in Fleta, in which Ingelran & 
Nogent being taken in the Palace of Edward J. of Eng. 
land, when that King was at Paris, for having ſtolen 
ſome ſilver plate, there was made a queſtion concern. 
ing the perſon who was to try him; and, after ſome 
debate between the Steward of the Engliſh Houſehold 


and the French Magiſtracy, the King of England 


was allowed the prizw/ege of his Palate, If Armpſaus, 
ſays Zouch, had been aware of this caſe, he would 
not ſo raſhly have held that Sovereigns loſt their pri- 
vileges in a foreign country ! (c) At the ſame time, 
from Zouch's own manner of relating this precedent, 
I think it is very doubtſul whether it was determin- 
ed for the foreign King, © as a known and, univerſal 
« cuſtom,” or whether it was not merely a conceſſ. 
on, or compliment on the part of ihe French. The 
„„ SH FF TEMES: «off #3 
Habitis tune inde traQatibus, in Concilio Regis 
* Franciz conſideratum fuit, quod Rex Angliæ illa 
e regia prerogativa et hoſpitii fur privilegio, «teretur 
* Bf pauderet.” (%)) Ne 
It was agreed that the King of England might 
uſe and enjoy the prerogatives of his Palace !—At 
any rate, fo weighty'a matter cannot be diſpoſed of 
upon the authority of a very 1mperfe& and antient 
caſe, and which at beſt can only be the foundation 
of a collateral argument, VATTIT holds the fame 
opinion with Zoucn, both with reſpect to the er. 
emption of a Sovereign 3 and the enjoyment 
of his owp prerogatives over his own ſubjects in the 


3 foreign State. Leaving the latter queſtion, we can 


only obſerve, that the reaſon be contents himſelf 
with giving for the former, is far from ſatisfatlory, 


(ö Solut, Quaſt, At. 63. © (4) 14.8. 
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if it may not even be turned againſt him. A Sove- 
reign, ſays he, cannot be fubjeR to the laws in a fo- 
reign country, Car on ne preſume pas qu il ait con- 
« ſenti a Sy ſoumettre !” he therefore holds that we 
ought to ſrpulats with him before hand, that he ſhall 
ſubmit to the laws. (e) It is needleſs to point out, 
that if the whole depends upon the mere preſumpti- 
on of what is, 3 is not the intention of the So- 
vereigu, we may as well preſume that he will, as 
that he will not ſubmit to the laws. VATTIIL holds, 
with more reaſon, that if the Sovereiga is guilty of 
any hoſtile act, he may be proceeded againſt as a de. 
clared enemy, in the ſame manner as if he had com-. 
mitted it out of the country. „ 
It may ſeem ſomewhat remarkable, as we have 
contended, in another place, ſo decidedly for the 
exemption of Ambaſſadors, who are but the repre- _ 
fentatives of a Sovereign, that we ſhould not contend. 
equally for the Sovereign bimſelf? Upon this, hows, 
ever, we have to obſerve, that there is a great dif- 
ference as to the cauſe for which one Sovereign viſits 
the country of another, If he chuſes, if I may uſe 
the expreſſion, to be his own Ambaſſador, and comes 
to treat of national concerns, all the reaſoning ground. - 
ed upon the neceſſity for the communication of nati- 
ons will apply in his favour, and here VAT TE is al- 
ſo decidedly for him. (g) But if he comes as a mere 
traveller, or to take refuge, without any buſineſs to 
tranſact, whatever may be the real juſtice of the cafe; 
he is atleaſt precluded from relying upon that part 
of the reaſoning. He is alſo deprived of a much 
ſtronger argument in favour of Ambaſſadors, namely, 
that it is not the intention of the Law of Nations to 


exempt them altogether, but ſimply from a foreign 


juriſdiction; ſince if their crime be againſt the law 
of nature, it is natural to ſuppoſe that their own 


(e) Droit des Gens. 4. 7. 208. | Ib 
(8) Droit des Gens, 4. J. 108, . 5 


laus 


leaſt no caſe in the hiſtory of the wor 
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laus will puniſh them: whereas in the caſe of 2 80. 
vereign, he is amenable to no law in his on coun, 
try, and conſequently the puniſhment demanded, 
c cannot be executed. Upon the whole, the queſtion, 
which has been called by Paſchal, upon another oc- 
cafion, © Anxia et nodoſa, may be reduced to this; 
whether, if a Sovereign, being in a foreign country, 
upon no national buſineſs,” but on a mere viſit of 
curiofity, or having taken refuge there, commit mur. 
der, or any other crime. againſt the law of nature; 
it is one of thoſe caſes in which the intereſt and bu 
neſs of the world are more benefited by letting him 
eſcape, than the ſupport of the laws is weakened by 
waving the pe r 3 1 IN IN a 
What the Law actually is, or has fairly been upon 
this queſtion, we profeſs not to determine. Through; 
out the caſe we have been reviewing, we have con- 
tented ourſelves with ſtating at large the -op1Nn10us 
that were held, and the real extent of the prece- 
dent in point of fact. We have alſo reviewed the 
caſes relied upon, and endeavoured to ſhew their to- 
tal inefficacy. The reaſoning on both ſides we leave 
to the — 16 ſimply obſerving, that if our ſenti- 
ments upon the whole matter are 5 there is at 
d, by which to 

ſupport the general diſcuſſinnm. 
And this will finiſh what we have to ſay upon this 
intereſting ſubject. Whether in the laſt caſe, the 
proceedings of the Engliſh Council were governed 
ſolely by their hatred, or their dread of Queen Ma: 
ry; or whether they bona fide believed their argu- 
ments to be ſounded upon the real Law of Nations 
of their time, it is perhaps not eaſy to determine 
with preciſion. Certain it is, that however from the 
various cauſes we have related, Euxope may be ſaid 
to have been improved in its maxims, much yet re: 
majned to be done. The boſtilities of nations il 
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ſtill often carried on with the extremity of rigour, and 
when caſes of nicety were ſtarted, the ignorance of 


men were ſtill ſo great, that hey generally fell into 


difficulty, and oſten into actions which caſt & ſtaja up- 
on their honour, Of the latter, the behaviour of fo 
generous a Prince as Francis I. after. the famous 
Treaty of Madrid, js a ſtrong and eminent proof. 
Every one knows the _ which this had 

paid to CuarLEs V. for his liberty, after the battle 

of Pavia, He agreed, am other things, to 


reſtore the Dutchy of Burgundy, provided he were 


firſt ſet at liberty, and ſtipulated that in caſe be fail- 


ed, he would upon his honour and his oath return 


to Spain, and once more ſurrender himſelf priſoner 


to the Emperor: (4) Nothing could be clearer than 
the conduct which, under. this agreement, he was 
bound to purſue ; but as he foreſaw a very unplea- - 
fant alternative, he fell upon a meaſure. which no- 
thing but the ignorance of the times (though compa- 
ratively ſo much improved) could even palliate. A. 
few hours previous to the figning the Treaty, be af- 
ſembled ſome of his friends, and after enumerating 
the arts and rigour which the Emperor had emp 

ed to procure his aſſent to ſuch conditions, he 

a formal proteſt in the hands of Notaries, that his 
conſent was involuntary, and therefore void; and 
with the intention to break it thus warm in his mind, 
he immediately afterwards figned the Inſtrument. 
(i) Scarce was he ſet at liberty, but the conſequence 
of ſuch intentions was made evident. He joined in 
a league againſt CHARLES, with the Pope, the Vene- © 
tians, and the Duke of Milan; and the former, pro- 
ceeding upon the old Law of Nations, operated up- 
on by the Eccleſiaſtical Inſtitutions, made uſe of a 
power which had not yet been abrogated, () and as 


Recueil des Trait, 2. 112, (i d. a 10. 
(+) See Chap. XIII. p. 74. 2 
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we ſole director of caſes of conſcience,” abſolved thy 


French Monarch from his oath. (/) In virtue of this 
and on other: pretences, Francis! refuſed to ex. 
. ecute ſeveral articles of the Treaty, and when the 
Imperial Ambaſſadors came to remind him of his ob. 
ligations, he gave audience in their preſence to ſome 


| Deputies of the States of Burgundy, who ftoutly af- 


ſerted that at the time of making it, he had it not in 
his power to alienate the dominions of the crown, 
(n) At the ſame time he refuſed to return to priſon, 
and theſe were the ſubterfuges of the moſt open and 
generous Prince 'of his time, to elude 'the perform- 
ance of a Treaty which had reſtored him to liberty. 
The reſpect we have for him, make us wiſſiful to at- 
tribute theſo unjuſt and inconſiſtent operations, entire 
ly to the blindnels of his-age: 
But the rigour of the laws of war during theſe 
times, was equally 'norgrious with this ignorance in 
the interpretation of Treaties; and although there 
certainly were rot thoſe deſolating figns of extermi- 
nation which had marked the earlier wars of Europe, 
| yet men had not yet by any means acquired that ſoft- 
neſs and poliſh which a more intimate acquaintance 
with their duty has ſince taught them. The Spa- 
niards, partly from their zeal for catholiciſm, partly 
from the mere purſuit of their old maxims, continu- 
ed to condemn priſoners either to death, or to the 
gallies. (n) The old maxim that no faith ought to 
be kept with heretics was enforced” by Catholics 
againſt Proteſtants. In ſome countries, eyen Chriſtian, 
(as in Muſcovy,) it was ſuppoſed to be perſedly 
compatible with Chriſtianity to commence war with: 
out any denunciation ; (o) when Chriſtians and Turks 
f 5 euame 


% Roberts, Ch. V. 2. 346. (m) Id. 348. 
(#) Rymer's Fæd. 16. 591. Camb. 123. 
(0) Camd. 285. It was a Ruſſian Tzar who ordered an Am- 
haſlador's hat to be nailed to his head, for infiſting upon 5 
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came to be oppoſed together, their old eruelties 
ſeemed to revive; () and in the wars of the Low - 
Countries, which broke out during the period before 
us, there was ſearcely a tranſaction ſo ſavage, or a 
maxim ſo infamous, but found ſupport and counte- 
nance from the Princes of the time. (9) At the 
ſame time this was the period of great improve- 
ments in the laws, and in the arts and ſciences, in 
moſt of the countries of Europe, and every nation 
teemed with great men. (r) 3 
It is not perhaps altogether impoſſible to account 
for this backwardneſs of the Law of Nations in 
riſon with other improvements. Mankind in 
RO bad not yet throw off the trammels in which 
almoſt all knowledge had hitherto been held, and if 
we conſider the manner in which publie men, even 
the beſt intentioned, endeavoured: to account for 
their public duties, we ſhall not be much ſurpriſed 
at their want of perfection in theſe particulars. It 
was not till the age of Gxorius, that they began to 
be confirmed in the improved notions which the cir- 
cumſtances we confidered in the laſt Five Chapters 


part of the ceremonial by which Ambaſſadors are allowed to be 
| covered before the Sovereign. (Lord Carliſle's Embaſſy to Ruſ- 
.) With reſpect, however, to the neceſſity of declaring way, 

uzeſt. 


it is reprobated even in gur own age, by Bynkerſhoek, | 


- ur, Pub. | | 
q () As at the fiege of Maltha, where the Turkiſh General 
, Tipt out the hearts of the wounded, and cutting gaſhes in the 


dead, in the form of a cr0fs, tied them to planks, on which they 


' floated with the tide to the town : and where the Grand Maſter 
y in return, maſſagred all his priſoners, and putting their heady 
K into cannon, ſhot them intq the camp. Watſon's Ph. 11. 1. 213. 
K 0 Grot, Prolegom. 28. _ 
(r) It was the peculiar fortune of the fixteenth century to 
roduce the greateſt perſonages, perhaps, in the whole hiſtory of 


Fa ey were Ch. V. Fran. I. Bayard, Doria, Luther, 
Eraſmus, Hen. IV. the Guiſes, Coligny, Sully, William I. of 
Orange, Parma; Guſtavus Erickſon, Sebaſſian, Elizabeth, Bur- 
leigh, Walſingham, Sidney, Eſſex, Raleigh, and Bacon. 


| | bad 
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had gradually introduced; and we may probably be 
ſafe in affirming, that it is to his comprehenſive 
mind and learning, that the law, as conſtrued at pre. 
ſent, bas chiefly owed its diſtinguiſhing regularity, 
Of ſo great conſequence are ſometimes. the filent 
erxertions of the cloſet, to the more aQive and louder 
profeſſions, which contend with it for the govern. 
ment of the world ! . WOES, 7 
Wonderful however to tell, although the greater 
part of the ideas which he promulgated are fo clear 
as to be beyond all refutation; and ſo natural, that we 
are aſtoniſhed. (conſidering what has been related) 
that they were not adopted before, they were gon. 
 fidered as new by the Doctors of the time; and it 
was ſome years before they made their way into the 
minds of Sovereigns, the only perſons who could 
% ůͤ AAA eyed OS ˙wARmn. RT 3 

Io all theſe topics we are now haſtening, and wo 
have at length to conſider the-cauſes which gave riſe 
to the Treatile of this celebrated, man; the manner 
in which it came to be diſſeminated ; the aid which 
it has met with ſince, from the publications of vari. 


ous learned perſons; and the ultimate and great ef- 


fest which it has had, in bringing about the ſyſtem 
which is followed at preſent. - The deduQion of 


_ theſe points will cloſe our enquiries. 
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Taz Law of Nations then about this period, was 
a vague and indeterminate phraſe in every body's 
mouth, but with few preciſe ideas annexed to it. 
It conſiſted, as we have obſerved, in the various dif- 
cuſſions we have had occaſion 'to review, of a ſtring 
of undigeſted precedents, the facts even of which 
were but little underſtood, fo that they might be 
made to bend almoſt every way that ſuited the pur- 
poſe of thoſe ſtateſmen who affected to take them 
for their guide. Little of ſcience, drawn from gene- 
ral rules or analogies, was thought of; fundamental 
principles were fought for in very different ſorts of 
ſpirit, and there being no clue, every thing was left 


on the hazard. Some recognized no law but that of 


the ſtrongeſt; others, eſpecially the lower orders, 
concluded that war put an end to all laws whatſoe- 


ver; thoſe who were more regular, pretended to be 


governed by cuſtom, a thing in itſelf too variable 
and vague to ſtand alone, ſeldom amounting to that 
univerſality which can only give it authority, and at 
any rate often an authority for evil as well as ſor 
good. — Others, more philoſophical, formed them - 
ſelves in the ſehools, and allowed no weight to an 

one but PCA rO and Axis Tor Tx, although, accord- 
ing to Grotius, the truth to which Ariſtotle ſo much 
attached himſelf, had not more mortal enemies than 
thoſe who made moſt uſe of his authority. (5) Thoſe 
alſo of antiquity who were propoſed * imitation, 
were followed as implicitly in their viſions, as in 


(+) Prolegoma. 42 PEN 
their 
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their good bug Others again, approaching neat. 


er to the buſineſs of the world, Sb them. 
ſelves behind the civil law of the Romans, from 


which they never ſuffered themſelves to. wander. 
As if Ulpian and Papimian had been. infallible, aud 


had been ſent down from Heaven to preſcribe laws 


for all the world; or as if its various nations were 
always to find a certain rule of conduct for their | in- 
dercourſe with one another as independent States, 


in laws made for one integral community, which 


had long been ſo totally diſſipated that few veſtiges 
of its original people remained. Notwithſtanding 


this, however the greateſt . public lawyers from the be. 


thirteenth to the ſixteenth century, adjudged all con- 
troverhes between nations by the rules of this cele- 
8 law; and the errors of Accunſius and Bario- 
lus, which might be excuſed. by the Temporum 
n infelicitas, (t) were * on the ſame 
authority, by the two famous: Spaniſh Civilians, 
Covarruvias and Vaſgues, in the very age of Grotius, 
900 The general excellence however of this law was 
uch, as to excuſe the European States for the high 
deference which they paid to it: So high, indeed, 
that it has been ſaid, that whenever our own ordi- 
nances and cuſtoms fail, Tune ad Jus Commune et 
% Romanum confugimus,” for that in all uncertainty, 
the Roman law was a ſheet-anchor by which to 
come to equity, the precepts and duties of el life 
being no where ſo well laid down. ( 

Hence Albericus entilis, who bore the palin 925 
all the. Juriſts before Grotius, and was Regius Pro- 
ſeſſor of Civil Law at Oxford, (1585): (x) lays it 
down that all Sovereign. Princes are bound to be go- 
vemad by it in ns OY which: an en 
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them. (y) But at the ſame time this celebrated law 
vas often calculated to lead nations into error. The 
Roman Empire, though ſo vaſt in its extent as to 
embrace a tract of country more than equal to Eu- 
rope, had not been, like Europe, compoſed of dif- 
ferent communities independent of one another; 
but formed one nation under a ſupreme Deſpot, 
whoſe will gave the tone of behaviour to every one 
of its members. We bave ſeen into what miſtakes 
this led many of the Civilians with reſpect to the 
power of the Emperor over other Princes. It alſo, 
as we have ſhewn, affected almoſt all the earlier 
reaſoning which concerned the important privileges 
of Ambaſſadors, the word Legatus, the Ambaſſador 
of a Sovereign. Prince, being, as we obſerved, | 
312, after 1” 19s often confounded with the 
us which meant the mere Deputy of a ſubject 
city: to Rome, and conſequently a ſubject himſelf. 
In the debates between the French and "Engliſh 
for the reſtitution of Calais, (1567) I find ſtrange 


Chateau Cambrefis, it had been ſettled” that Calais 
ſhould remain in the poſſeſſion of the French for 
eight years, and then be reſtored. The time having | 
expired, officers were ſent to demand it according to 
Treaty; but the poſſeſſion was defended upon the 

principles of the Roman law. By the ſame right.” 
ſaid Hoſpital, Chancellor of France, that the Eng- 
liſh demand Calais, they may demand Paris. The 
title of the French is as old as the kingdom itſelf. 
« 'Þ the Engliſh poſſeſſed it'for two hundred 
N hi ts, yet the 7 in the Kings o 
* France, and that no leſs than the Dukedoms of 
* Guienne and Normandy, which the Engliſh had 
© detained long by force of arms. The preſcription 
of time which they allege, doth not Prevail among 


(5) De Jur. Bell. e. 5. 


Py Princes, 


ideas of the Law of Nations. By the Treaty of 
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_« Princes, but the rightever prevaileth; for according 

„ to the Twelve Tables, © The authority againſt an 
enemy ts perpetual.” (2) Here we ſee the whole 
clue of HoſpitaPs reaſoning. The. maxims of the 
world muſt have ſettled that. whatever is fixed by 
Treaty, muſt be enjoyed as by poſitive conſent; but 
the Roman law having alſo ſettled the © Adverſus Hof. 
tem Aterna Audtoritas,” (a) it gave a colour and 
turn to the whole of the French reaſoning. 
I know not whether Hobbes had this Æterna Aud 

ritas in view, when he gave to the world bis cele. 
brated Treatiſe, in which he ſo much inſiſts that the 
ſtate of war is the natural ſtate of mankind; but 
ſuch a poſition was by no means calculated to im- 
prove the Law of Nations, or to bring men to any 
thing like a ſenſe of what it ought to be. ©. Every 
independent Commonwealth,” ſays this philo- 
ſopher, has à right to do what it pleaſes 10: other 
*-\Commonwealths. And withal they live in the con- 
dition of a perpetual war, and upon the confines 
of battle, with their frontiers armed, and cannons 
* planted againſt their neighbours round about.” (5) 
' . Hobbes's/book appeared but a little time before the 
Treatiſe of Grolius, and we may ſuppoſe how-calcu- 
| lated ſuch a fundamental maxim was, to improve 
Upon the whole then, during this time, the Law 
of Nations continued to be fluctuating in _—_ 
much uncertainty as ever, and was: left, as we have 
ſeen,” to be applied as it accommodated itſelf with 
| the intereſt or caprice of thoſe who were moſt con- 
cerned. And although men had become more en- 
lightened, and ſaw the neceſſity of having ſome 
fixed prineiples which might govern @// States, 4s 


| (2) Camden, 98. 
(a) Cicer De Offic. L. 1. c. 13. 
(6) Pe Cive, C. 2. Pa, 
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particular laws governed particular communities; 
l ſo many impediments aroſe, while thus diveſted 
of good general principles, from power, ambition, 
5 | tyres — it was its 
original icity,) that though a certain conduct in 
certain ſituations was obviouſly neceſſary, yet the 
reaſons for it lay buried in obſcurity, and it was ra- 
ther to be hoped for: than expected. (e) Hence fo 
many caſes whoſe arguments and deciſion appeared 
to claſh together; hence a new doctrine upon almoſt 
every new ſyſtem. of politics, or whenever a new 
eee in may _— ww on the 
cruelty, bigotry, want of ic 
which were every a bg and which al. 
moſt form the charaReriſtic of the ages we have re- 
viewed. It is ſaid that our Lord Bacon was the firſt 
who perceived the imperfeRion of the ſcience of the 
Law of Nations, and the neceſſity there was for the 
happineſs of the world, that the rules which govern- 
ed its conduct ſhould be reduced to fixed principles. 
Albericas Gentilis had indeed put out a book whic! 
made-ſomething like the attempt, but not only it is 
not ſufficigntly general when le to urſelf, but he 
cramps himſelf by ſuppoſing the Roman law to be 
the Law of Nations: above all, he is accuſed of 
w reſting upon doubtful authorities, which were pro- 
1 mulgated, not ſo much to ſettle the truth, as to flat- 
re ter thoſe who conſulted them, and of leaving ſeve- 
th ral very noble queſtions totally untouched. (4; Many 
2 of the ſame objections were to be made to Balthazar 
n- Ayala, to whom however, as well as to Gentilis, 
ne Grotius allows conſiderable merit. As for the other 
as WF Juriſts who had attempted to treat of this ſubjeR, 
ſuch as Victoria, Henry de Gorcum, Lupus, Aria, and 


(e) Artis ſormam ei im re, multi antehac deſtinarunt, L 
ſecit nemo. Grot. * e : 12 
(4) Grot. Prolegom. 38. 
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various other, they, according to - Grotrys, de 
- yberrimo'argumetito, pauciſſima dixerunt, and made 


o diſtin Aion between the natural or the poſitive, the 


divine er the civil, or the eanon laws. () 

„ This jumble indeed, Which was made between 
very different ſorts of law, was the ſtumbling. block, 
2according to the great father of the ſcience, of all 


-thofe' who had hitherto attempted to treat regularly 
of the Law of Nations. At the fame time it is rather 
remarkable; that in 'his ſurvey of- the writers who 
ipreceded him, he makes no mention of Suarez, the 
cleareſt of all thoſe who had attempted to diſcuſs the 
law of nature, and the difference between it and the 
Law of" Nations. Had he gone on to treat of the 
minutiæ of that latter la, the labours of Grotius 
might probably have been much ſhortened. The 
extracts of this writer of the ſixteenth century, may 
poſſi bly be recollected by the reader in the Firſt 
Chapters of this work. W ith all theſe'objeQions to 
the Doctors of the time, are we to regret or not, 
that the Univerſities of England had put forth 
nothing upon the ſubject of this intereſting ſcience ? 


It was in the midſt of this uncertainty about tre 


principles, and this dearth of oe apthorities, 
that the philoſopher of Delft roſe like a ſtar amid the 
furrounding darkneſs, and with' an ability and happt 
neſs peculiar to himſelf, had at once the honour d 
inventing and bringing his ſyſtem to perfection: For 
he gave to the world a Treatiſe which has ſtood the 
who the 070 en Seas 8 
During the life of this great man, a civil war had 
deſolated the fineſt provinces of his- country, and 
like other civil wars which are continued to 217 
length, had degenerated into the moſt horrible licen- 
tiouſueſs and perſonal hatred. He had beſides this, 
obſerved throughout the Chriſtian world, a cruelty 
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and injuftice of which, to uſe his own words, even 

barbarians.might be aſhamed. War was denounced 
upon the ſlighteſt, or without any cauſe at all, and 
arms once taken, all . reverence for law human or di- 
vine was laid aſide; as if“ ſays he, “ an edi 
* had been pabliſhed for the . commiſſion of every 


_< fort of crime.” (7) With many philoſophers, 


this threw thiags iato the other extreme, and the 
amiable and learned Eraſmus, a man who is defcrib- 


ed as Pacis Ecclehialtice et civilis amantiſſimus,“ 
endea voured to prove that all wars whatſoever, were 


illegal under the Chriſtian Diſpenſation. 
N ſaw the diſadvantages. of the two ex- 
tremes, and he had well diſcerned the total want of 
ſcience both in antient aud modern times, in the 
methods purſued to obtain a kuowledge of the duties 


of Natioas. He therefore reſolved o give his la- 
bours to the improvement, or rather to the invention 


of a code of laws, which might go to the bottom of 


things, and ſupply authorities where authorities were 


wanting, to almoſt every caſe in the conduct of 
nations which could happen And eminently quali- 
fied he was for this moſt noble aud beneficial of all 
taſks. To the ſtrongeſt mental powers, he added a 
learning which on almoſt every ſubject, and in 
every language was ſtupenduous, and ſupported it hy 
the moſt indefatigable induſtry, a virtue incorrupti- 
ble, and the pureſt zeal for Chriſtianity. 
The world are perhaps iudebted to the misfortunes 
of this wonderful man, for the Treatiſe De Jure 
Belli et Pacis. Having entered warmly into the 
theological diſputes between the Arminians and Go- 
mariſts, which aroſe about his time, he was in volv. 
edin the well known oppreſſion of the Penfionary 
Barnevelt and the Arminians, by the Prince of 
Orange. The Gomariſts having ſhewn much diſpoſi- 


HY Grot. Prolegom. 28. 
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tion to tumult and inſurredtion, Barnevelt;procured 3 
deeree from the. States by which the Magiſtrates of 
the different cities were permitted of their own au- 
thority to levy troops for their protection. This 

alarmed the Prince, who conceived that his preroga- 
tive as Captain General was thereby invaded, aud 
having before obſerved the ſtrong oppoſition of 
Barnevelt to all his views of ambition, he now re- 
ſolved upon his deſtrudtion. He therefore diſband- 
ed the new levies, and joining with the Gomarifts, 

prevailed in the end in procuring the execution of 
the Penſionary, and the deſtruction of his party 
Grotius,, as one of the moſt, active of them, was 
condemned to be ſhut up for ever in ſuch priſon 
zs the States ſhould think fit, and with this proſpect 
before him, . be entered the fortreſs of Louveſtien in 
the year 1619.— He was here, however, allowed 
the uſe of his library, and the company of his wife, 

a woman who ſeems to have been lullrious for va- 
rious qualities, but for none more than thoſe which 

_ peculiarly. compoſe the province of female vittue. 

She was juſtly and eminently celebrated for refigna- 
tion, fidelity, and conjugal tenderneſs, and at the 


_ - ſame time fora very noble firmneſs and addreſs. It 


was by the. exertions of theſe qualities that ſhe pro- 
cured the eſcape of her huſband. - Through ber 
means, he was carried out in a cheft by his own 

| guard, and ſhe remained herſelf for ſome time vo- 
untarily expoſed to the teſentmentſand indignation oi 
his enemies. — He afterwards retired to France, 
where at Balagni, near -Senlis, the houſe of the 
Prefident de Meſmes, a man of high reputation in the 
law, hecompoſed, in 1625, the moſt noble of his 
labours. (g) 9 „ Fa df ns 
The method which he purſued in order to produce 
a work, which, although coming from a private 
(z) Vie de Grot. par Burigny, L. a. | 
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man, ſhould have the weight of a code of laws with 


Princes, he has himſelf expounded to us with great 


clearneſs in the preface. He found it neceſſary to get 
at ſome certain fixed principles which ſhould be ac- 
knowledged to be ſuch by all who read them. In 
order to do this, he was obliged to ſurvey all the 
codes of morality and of general law which had 
ever been known: he penetrated into all the ſciences 
between which and his own, he could diſcover any 
analogy; and he examined the opinions of all great 
men of whatſoever claſs, from which he could extract 
any thing like a community of ſentiment. * This, 
being properly arranged under its different heads, 
together with the vaſt additions of his own learning, 
and the ſypport of all that could be drawn from 
hiſtory by way of precedent, he ventured, with very 


noble ambition to imagine might be received by the _ 


world as the rule for their duty in the moſt critical 
predicaments, The event anſwered” all his expecta · 
tions | | & | Fu ig 
The work of Grotius, therefore, has for its ſup- 
port, all that the Philaſophers, the Poets, the Ora- 
tors, and the Critics of antiquity or of modern times 
can furniſh. It is aided by all the lights which can 
be drawn from the famous civil and canon laws, 
cleared from its defects and the falſe gloſſes which 
had been put upon it by corrupt or ignorant inter- 
preters; above all, it is finally corrected and ſtampt 
with authority, by the indications of the divine will, 
as collected from the inſpired writers of the old and 
new Teſtaments, from the comments of the Hebrew 
divines, and the authority of the fathers. (4) ; 
It is nat ſurpriſing that a code thus ſupported, 
ſhould have immediately advanced into celebrity, 
and put down in the end thoſe various heterogeneous 
campoſitions which had till then formed the rule of 


(4h) Prolegoman, 40 to 56, 
conduct 
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conduct for nations, and | occaſioned many of thoſe 


© diſcordant arguments and caſes which we have re. 
| lated. The FleQor Palative, CHARLES Luwts, 


was the firſt Prince who had the honour to be the rea] 
patron of the work ; for although it came out dedi- 
cated to LxWIS XIII. yet it was ſtrangely neglected 

y that King, who gave no reward to the author, 
The Elector, however, ſtruck with its utility, order. 


ed it to be taught publiely in his Univerſity of Hei 


delburg, and founded a Profeſſor's chair, for the ex.. 


preſs purpoſe of teaching the Low of NT URI and 


of NATIONS. At the fame time the envy of the 
Learned was almoſt equal to the merit of the writer, 
Parties were formed amongſt them for the attack and 


the defence of the code, and thoſe who defended it 


were ſtigmatized with the name of Grotiant. All 
this was not uncommon ; but what will be the ideas 
of thoſe who are verſed in this excellent Treatile, 
when they are told, on the authority of Barbeyrac, 


that ſuch was the prejudice againſt it, that it was ſup- 


poſed to be calculated to anhihilate the three great 


principles of the Roman law, HoxisT# VIvIII; 


© NEMINEM LEDERE; SUUM CUIQUE TRIBUERE," 
(i) To ſuch a height of error can prejudice and old 
habits carry us. N 

The ſound ſtrength of GzoT1vs, however, ſoon 
overcame ſuch puny oppoſition, and he had the ſa- 
tisſaction of obſerving, the progreſſive reputation of 


| his code. It became very early the favourite ſtudy 


of the great GusTavus, who is ſaid to have found 
as much pleaſure from it, as ALzx anDxx found from 
reading the poems of Homes, and who proved his 
admiration of the author, by ordering him to be cal- 
led to the public employments of Sweden, In 1656, 
it was taught in the umverſity of Wittemburg as pub- 


lic law ; and in about fixty years from the time of 


(7) Barbeyr. Pref, to Grot. 
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publication, it was unjverſally eftabliſhed in Canis - 
EN Dou as the true fountain head of ti. e EUKOPKAN iT 


Law of Nations. (# i r 
8 We may ſuppole, however, that the minds of men 


now called to new and important matters, did 


not let the ſubject paſs off without adding their la- 


bours to its elucidation. Accordingly, innumerable 
commenta1ics were written upon it with various ſuc- 
ceſs, ſome of which have ariſen to authority, although 


the 1noſt of them have died away, and are forgotten. 
Two great works, however, have been founded up- 


on the Treatiſe, De Jure Belli et Pacis, which have. 


deſervedly attained to ſuch er. and weight, 
that we cannot finiſh our ſubject wit 


bout giving a 


place in it to their authors. The firſt is the famous | 


work of PurrsxDoRF ; the ſecond, of VAT ART. 


Although Gzo110s had taken a moſt extenfive 0 
range, and endeavoured to ſearch the duties of na- 
tions in war and peace to the bottom; yet the lovers 


of abſtract reaſoning, independent of particular ap- 


plication, found that there was ſomething wanting | 
to the perfection of his ſcieuce. He had entitled his 


work, The Laws of War and Peace, in order, ſays + 


 Barbeyrac, (1) to engage the attention of 'Stateſmen 
and Generals, whom it moſt concerned to underſtand 


them. He was forced, therefore, to plunge at once 


into his ſubject; and although, as he goes along, he 
ſatisfies his readers as to the reaſous fer their duty, 
yet it is by arguments taken up as it were pro re nata, 


the elements of which are ſuppcted to be already 
underſtood ; or if elementary privciples are neceſſary 


for the elucidation of the point before him, a lon 


diſcuſhon branches out from the immediate ſubject 
which we feel would be better diſpoſed of ſomewhere 
elſe: in the ſame manuer as if, in proviug a propoſi- 
tion of Euclid, we had not gone over the preliminary 


(#) Ib. (/) Barbeyr. Pref. io Grot. 
Y- | | propoſitions 
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obliged to-ſtop-in the middle of it, to prove the f- 


damental poſiſion. 


It was to remedy this defect in method, that Hufen. 
dorf, many years after Grotius, took up the ſubject 
anew; and, beginning with the fyſtem of human 
nature, endeavoured to analyſe the heart and mind 


of man as independent of ſociety, beſore he came to 


enquire into his duties as a citizen. The whole, 


| therefore, of what is called MoxAL PRLOscfkr, 


was ſet forth in detail by this great writer, as a proper 


ſupplement to what was wanting in GroT1vs, and 


as the true foundation of the public duties of nations. 
Theſe two works together, formed for a long time, 


and form ſtill, the ſources to which all Stateſmen and 


Moraliſts muſt look for the reſolution of difficultics, 
and the dĩroction of virtue. They are, however, not 
totally without objection, although the objection is 


applicable more to their manner than their matter; 


more to the accidents of time and place, than to their 
intrinſie worth. In the firſt place, they ſeem to la- 


bour too much under the heavineſs of form, which 
characteriſes molt forenſic treatiſes. Their ſpeculati- 


ons are, beſides, loaded fo much with quotations, 


that they are abſolutely weighed down by them, and 
the progreſs of the reader to the end propoſed, is 


inconceivably impeded. Not to mention that the 


work of Puffendorf, although it ſupplies the method 


which was wanting in Gro#vs, poſſeſſes not, ber 
haps, that brief perſpicuity which in a long courſe of 
reaſoning is ſo deſirable. In addition to this, it 
hag been ſuppoſed that the views which thefe two 
great men have taken of their ſubject, have not 
actually been ſo clear or ſo extenftve as they 


might be. Grotius is imagined, in making the 


ſtrong. ſeparation: which he does between the Law 
of Nature and the Law of Nations, to have 


' canfined the latter too much to actual convention. 


— 


Naſfen. 
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 Puffendor, in affirming that the Law of Nationy is 
_ exeHly the ſame as the Law of Nature obeyed by in- 
_ dividuals, only applied to ſtates, inftead of mem; is 
thought not to have entered deeply enough into the 

matter. For it is contended, that the particular ap- 
plication of this Law to Nations, is ſuſceptible of 

various modifications, aceording to the different na- 
ture of the ſubjecis on which it has to work, and 
v bich conſequently renders the detail and minutiæ 
of it different from the mere Law of Nature as obey- 
ed by individuals. Hence, therefore, ſomething 
was {till ſuppoſed to be wanting to the perfectidh of 

theſclencte e 8 e e 

It was this which gave tife to the Treatiſe of Vaz- 
x1, who, in his preface, has entered nicely into all 

theſe- diſtinctions. Whether his objeQions to Grö- 
nus and Puffendorf were ſo weighty; as alone to ren- 

der a new code neceflary, it is perhaps needleſs to . * 
_ enquire. Certain it is, that the world is obliged to 

bim for a very complete work, the model of which 

is more light and elegant than that of thoſe heavy 
magnificent ſtructures which we have ſurvey. 
etc.; for he has thoroughly cleared them from 
cumbrous ornaments which were ſuppoſed to aden 
them, and has rendered the way into the interior 


leſs difficult and obſcure. His method is excellent; 


he marſhals, in the outſet, a ſeries of preliminary 


ture reaſoning, and to which, in the courſe of it, he 
Dunz refers. Whether his prelimivaries; bowe⸗ 
ver, will always bear out his conclofions, it Joes got 
come within our intention to examine. At the fame 
time one objeQion may, I think, fairly be made 80 
him, which is, that he is too general, and often too 
Night, in his reaſoning,” and attends too little to its 
particular application; a mode for the moſt” part un 
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ſatisfactory, | 


principles, on which he profeſſes to found all his M. "1 


rn act or eos 


ſatisfactory, and frequently dangerous. It is perhaps 
aà a conſequence of this, or to avoid the oppoſite fault 
of his two predeceſſors, that his work, though ſtor. 
ed with excellent argument, is not ſuffieieutly ſup- 
ported by the authorities of caſes, without which 
even the reaſoning upon natural law will want much 
- uſeful elucidation, but which forms the very eſſence 
and baſe of all that concerns what he calls the 90, 
-zive Law of Nati ns. ( * Sy 
The Treatiſe of Vattel, therefore, does not appear 
by any means to preclude the neceſſity of ſtudying 
i works of his - maſters. Whoever, indeed, 
would underſtand his ſubject thoroughly, and be- 
come acquainted with the Law of Nations in all its 
nicety and extent, let what will be his own ſtores of 
-knowledge, or the depth of his thought, can hardly 
-arrive at the end he propoſes, without giving all his 
mind to the Treatiſes of thoſe wonderful men. 
And thus J have done with the account of this in- 
[tereſtiog Law, after having endeavoured, poſſibly 
with too great minuteneſs of attention, to trace its 
-progreſs in Europe through all its various revolutions, 
Me have ſeen it, comparzively regular, though cruel, 
under the morality of the Greeks and Romans. We 


9 
* 


bhbave marked its annihilation under the follcwers of 


Odin, and a barbarous religion: we have beheld it 
_ reviving under the influence of Chriſtianity ! At the 
ſame time I have attempted to poiut out the effects 
of all local circumſtances upon that part of it which 
is pofetive; to trace the account of the . unceriainty 
of the doQrines concerning it, till it is to be found 
Teſting at laſt upon ſure ground, under the pilotage 
of the great Juriſt of the laſt century. The vaſt bo- 
dy of materials which has been brought together, 
bas ſpun out the work to a length far beyond my ex- 
pectation; yet I have purpoſely paſt aſide a variety 
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THE AGE OF CROTIUS. "So | 
„of intereſting topics, and ſome very noble queſtions, _ * 
5 ] have done this, as well from bs want of leifure 
r from other occupations, as from the fear of fatiguiog _ 
up. the reader ; nor am I inſenſible how little qualified 
ich in many points I have been, for the execution of a 
N work, whoſe ſubject at leaſt muſt for ever be of con- 


I 
ſequence to mankind. Yet am I not totally withour ® 
off the hope, that thoſe who are fond of inveſtigating ® 
x. the nature of their ſpecies as it is to be found in their 
* actions, or ho, not content with what is, are wil- f 
ing ling to be told what was, and how it came to be, 
ed, ee, throw away theft une pery- 0 


bo. g what is now with great di committed to . 

| its the world, | ; ; 4 

3 of gw 
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